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ANNUAL MEETING FLORIDA STATE BAR ASSOCIATION, 1932 


At the meeting of the Executive Council recently held in Jacksonville, the invitation of the Broward Coun- 
ty Bar to hold the next Annual Meeting in Broward County was accepted. The sessions will be held at the 
Hollywood Beach Hotel, Hollywood, on Friday and Saturday, April 8th and 9th, 1932. 


The Annual Meeting of the Conference of Local Bar Association Delegates will be held on the day prev- 
ious, April 7th. 


MIDYEAR CONFERENCE OF LOCAL BAR ASSOCIATION DELEGATES 


The Midyear Conference of Delegates of Local Bar Associations will be held on Friday, October 30th, 
1931, at the College of Law, University of Florida, Gainesville. Program details will be published in the 
September issue of the Law Journal. All Local Bar Associations should nominate delegates to this Confer- 


ence in accordance with the quota each Association is entitled to, as stated in communications from the Secre- 
tary. 


PUBLICATION OF LEGISLATIVE ACTS OF 1931 


For the general information of the Bar, we are reprinting in this issue the Chancery Procedure Act, 


the Uniform Securities Act and the Documentary Tax Act, adopted by the Florida Legislature during the 1931 — 
sessions. 


In the September issue additional acts of general public interest will be reprinted. 


{ 

| 
| 
q 
= 
i 
4 

3 
> 

j 

{ 

‘ 
q 

q 

j 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


THE AMERICAN LAW INSTITUTE RESTATEMENT OF CONTRACTS 


(Copyright, 1931, by the American Law Institute.) 


(By special permission of the American Law Institute, through Mr. Herbert F. Goodrich, its 
advisor on Public and Professional Relations, the Law Journal is publishing in its August and Sep- 
tember issues the black letter definitions and the Florida annotations of the Institute’s Restate- 
ment of Contracts, Sections 1 to 177. While this material is particularly valuable to the members 
of the bar, every lawyer is urged to obtain the American Law Institute copy of the subject matter 
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to enjoy its full use and the general discussions and general annotations. 


The Florida Annotations have been prepared by Professor George W. Thompson of the Uni- 
versity of Florida College of Law at the request of and with the cooperation of the Florida State 


Bar Association’s Committee on Cooperation with the American Law Institute. 
headed by Mr. George P. Garrett of Orlando, Florida, as Chairman. 


CHAPTER I. 
MEANING OF TERMS. 


Section 1. CONTRACT DEFINED. 

A contract is a promise or a set of promises 
for the breach of which the law gives a rem- 
edy, or the performance of which the law in 
some way recognizes as a duty. 


1. CONTRACT DEFINED. 

The comprehensive definition of contract, as giv- 
en in this section, is not inconsistent with the law of 
Florida, though the Florida cases have not defined a 
contract as a promise. This definition is broad enough 
to include contracts which result from promises im- 
plied in fact from the acts and conduct of the parties 
(see Lewis v. Meginnis, 30 Fla. 419, 12 So. 19), but 
it does not include contracts wherein the obligation 
arises by operation of law (see Jordan v. Sayre 29 Fla. 
100, 10 So. 823) or by special statute. See Bryan v. 
Bullock, 84 Fla. 179, 93 So. 182; McNeill v. Pace, 
69 Fla. 349, 68 So. 177. 

Not every promise or set of promises create legal 
obligations. Social engagements are often suggested 
as illustrations. Where one renders services as a vol- 
unteer without authority express or implied, the per- 
son for whom the services were rendered is not bound 
to pay for it. Howell v. Blackburn, Fla. 129 
So. 341; City Builders’ Finance Co. v. Stahl, 90 Fla. 
357, 106 So. 77. A mere promise to give, unsupported 
by a consideration, is not a contract. Ross & Co. v. 
Walker, 44 Fla. 704, 32 So. 934. Also an Act exempting 
employees of railroad companies from liability to work 
on the public highways is not a contract. Ex parte 
Thompson, 20 Fla. 887. Nor is a corporate trust of 
State property, for public use, a contract. State v. 
Knowles, 16 Fla. 577. 

In State ex rel Atty. Gen’l. v. Bryan, 50 Fla. 293, 
39 So. 929, it is said that “the existence of a contract 
is essential to its obligation, and if there be no con- 
tract, there is no obligation of it to be violated.” The 
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obligation arising from the contractural relation is that 


_ which one is legally bound to do and does not inhere 


and subsist in the contract itself proprio vigore, but 
in law as applied to the terms of the contract. Fulghum 
v. State, 92 Fla. 662, 109 So. 644. 


Section 2. PROMISE DEFINED. 

(1) A promise is an undertaking, however 
expressed, either that something shall happen, 
or that something shall not happen, in the fu- 
ture. 

(2) Words which in terms promise the hap- 
pening or failure to happen of something not 
within human control, or the existence or non- 
existence of a present or past state of facts, are 
to be answerable for such proximate damage as 
may be caused by the failure to happen or the 
happening of the specified event, or by the 
existence or non-existence of the asserted state 
of facts. 


2. PROMISE DEFINED. 

No Florida case has been found wherein the word 
“promise” has been defined or distinguished. Subdi- 
vision (2) is illustrated by warranties in the sale of 
goods, for breach of which the buyer may rescind, re- 
ject the goods, or keep them and maintain an action 
for damages. See American Mfg. Co. v. A. H. McLeod 
& Co., 78 Fla. 162, 82 So. 802: Standard Growers’ Ex- 
change v. Howard, 82 Fla. 97, 89 So. 345; Merritt v. 
Wittich. 20 Fla. 27. There is no implication of war- 
ranty in conflict with the express terms of the agree- 
ment. Steinhardt v. Consolidated Grocery Co., 80 Fla. 
531, 86, So. 431. A warranty in writing is not an in- 
strument whereby money is promised to be paid. 
Kendig v. Giles, 9 Fla. 278. A paper in the following 
words: “I hold for account of ship Kalliope the sum 
of $183.20 for towage to sea of said ship,” was held 
not in its terms a writing whereby money is promised 
to be paid. 


As stated in comment (c) of this section, a mere 
statement of an opinion does not constitute a promise, 
Glass v. Craig, 93 Fla. 408, 91 So. 332. A promise sus 
ceptible of being understood in more than one sense 
is to be interpreted as the promisor had reason to be- 
lieve it was understood by the promisee. St. Lucie 
County Bank & Trust Co., v. Aylin, 94 Fla. 528, 114 
So. 438. 


Section 3. AGREEMENT DEFINED. 


An agreement is an expression of mutual 
assent by two or more persons. 


3. AGREEMENT DEFINED. 

This definition is not inconsistent with the law of 
Florida. Mutual assent is discussed under section 20. 
In the absence of the element of agreement or of mu- 
tual assent of the parties, there can be no true con- 
tract. Ross v. Savage, 66 Fla. 106, 63 So. 148. The 
parties to the trial of a cause or their attorneys are 
bound by their agreement stating the facts of a case 
where the same is evidenced by a writing subscribed 
to, or made in open court and noted by the judge in his 
minutes. Palatka &c., R. Co. v. State, 23 Fla. 546, 3 So. 
158; Mugge v. Jackson, 50 Fla. 235, 39 So. 157. An 
agreement extending the time for payment of a debt, if 
supported by a sufficient consideration, has the effect 
of modifying the original contract to the extent of 
substituting for the original date of maturity the 
later date agreed upon. Mitchell v. Harper, 80 Fla. 338, 
86 So. 246. See also Calhoun v. Russ, 81 Fla. 773, 
89 So. 134. A disputed boundary line may be settled 
by verbal agreement between proprietors followed by 
actual occupation, or they may agree to have the true 
line run by a surveyor and to abide by it, but in the 
latter case such agreement will not estop either pro- 
prietor from showing an error in the line so run. Wat- 
rous v. Morrison, 33 Fla. 261, 14 So. 895. 


Section 4. BARGAIN DEFINED. 
A bargain is an agreement of two or more 
persons to exchange promises or performances. 


4. BARGAIN DEFINED. 
Descriptive section; no local authorities. 


Section 5. HOW A PROMISE MAY BE 
MADE. 

Except as stated in Section 72 (2), a prom- 
ise in a contract must be stated in such words 
either oral or written, or must be inferred 
wholly or partly from such conduct, as justifies 
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the promisee in understanding that the prom- 
isor intended to make a promise. 


5. HOW A PROMISE MAY BE MADE. 

This section is in accord with the law of Florida. 
The cases often refer to contracts as express (see 
Frissell v. Nichols, 94 Fla. 403, 114 So. 481; Varn v. 
Pelot, 55 Fla. 357, 45 So. 1015) or implied in fact from 
the acts and conduct of the parties. Lewis v. Meginnis, 
30 Fla. 419, 12 So. 19; Mills v. Joiner, 20 Fla. 479; Mc- 
Gill v. Cockrell, 88 Fla. 54, 101 So. 199; Craft v. Amer- 
ican Agri. Chem. Co. 81 Fla. 55, 78, So. 41; Hall v. 
Seaboard Air Line Ry. Co., 84 Fla. 9, 93 So. 151; Bry- 
an Keefe & Co. v. Howell, 92 Fla. 295, 109 So. 593; 
Hazen v. Cobb Vaughn Motor Co., 96 Fla. 151, 177 So. 
85; City of Jacksonville v. Aetna S. F. E. Co., 20 Fla. 
100. 

The law will not create a contract by implication 
where an express one exists between the same parties 
and involving the same subject-matter. Hazen v. Cobb, 
96 Fla. 151, 117 So. 853. Though a contract be invalid 
because not executed in the form required by law, a 
recovery may be had for services upon the implied 
promise by the defendant to pay for services received 
by him which were beneficial to him. Bucki v. McKin- 
non, 37 Fla. 391, 20 So. 540. In Board of Commission- 
ers v. Forbes Pioneer Boat Line Co., 80 Fla. 252, 86 
So. 199 the term ‘“‘quasi contract” is used, but no case 
has been found distinguishing between such contracts 
and those created or implied in fact. 

Contract liability is created by a subscription for 
stock. Gibbs v. Davis, 27 Fla. 531, 8 So. 633. The exe- 
cution of one copy of a contract renders it effective 
and binding, even though a duplicate is afterwards 
executed. Norris v. Billingsby, 48 Fla. 102, 37 So. 564. 


Section 6. CONTRACTS CLASSIFIED. 
Contracts are classified as formal or in- 
formal; as unilateral or bilateral. 


6. CONTRACTS CLASSIFIED. 

The classification of contracts as formal or in- 
formai, is a convenient and valuable classification. In 
Florida, and generally, the corresponding distinction 
has been drawn between specialties, or contracts under 
seal, and simple contracts. The classification of con- 
tracts as unilateral or bilateral is in accord with Flor- 
ida law. See Hall v. Northern & Southern Co., 55 Fila. 
235, 46 So. 178; Ethredge v. Barkley, 25 Fla. 814, 6 So. 
861. 

Other classifications. The classification into ex- 
ecutory or executed contracts has also proved conven- 
ient. See Whiting v. Gary, 27 Fla. 482, 8 So. 726; 
Fischler v. Kurtz, 35 Fla. 323, 17 So. 661; Horne v. J. 
C. Turner Cypress Lumber Co., 55 Fla. .690, 45 So. 
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1016. There is a clear distinction between executed 
and executory contracts as regards the rights of re- 
scission. In the case of the former contracts the vendee 
of land cannot rescind in the mere ground of a defect 
in the title; but in the’case of the latter contract he 
may rescind for such defect and have the purchase 
money refunded. Musselwhite v. Oleson, 60 Fla. 342. 
53 So. 944. In the absence of an express agreement 
for credit and no delivery in a contract for the sale 
of goods it is executory and no property passes to the 
buyer. Johnston v. Eichelberger, 13 Fla. 230. 


Section 7. FORMAL CONTRACTS. 
Formal contracts are 

(a) Contracts under seal, 

(b) Recognizances, 

(c) Negotiable instruments. 


7. FORMAL CONTRACT. 

See the first paragraph of the annotation to sec- 
tion 6. Formal contracts are considered in detail in 
Chap. 4, post. Recognizances have sometimes been 
classed with judgments, though most usually with bail 
bonds. West v. State, 75 Fla. 342, 78 So. 275. A judg- 
ment is a contract of record, but is not a contract in 
the sense of any engagement of the parties with each 
other. It is a contract as to the form of the remedy 
thereon. See Brown v. Bell, 14 Fla. 71; McNealy v. 
Gregory, 13 Fla. 417. In Board of Comrs. &c., v. Forbes 
Pioneer Boat Line, 80 Fila. 252, 86 So. 290 it is held 
that the class of obligations aptly styled “quasi con- 
tracts” are not embraced within the constitutional pro- 
vision against impairing the obligation of contracts. 
This would seem to include judgments. 


Section 8. CONTRACTS UNDER SEAL. 

A contract under seal is a contract express- 
ed in a writing which is sealed and delivered by 
the promisor. 


8. CONTRACTS UNDER SEAL. 

This definition accords with the law of Florida. 
Affixing a seal to the signature of the promisor in a 
written promise to pay money makes the instrument 
effective as a contract under seal even where no _ref- 
erence is made to the seal in the body of the instru- 
ment. Grand Lodge, K. of P. v. State Bank, 79 Fla. 
471, 84 So. 528. The above case holds that a negotiable 
promissory note does not require a seal, but where 
there is nothing in the charter which prevents the mak- 
er from making it effectual as a contract under seal this 
may be done by affixing a seal. Covenants must be in 
writing and under seal. Smith v. Home Seekers Realty 
Co., 97 Fla. 236, 122 So. 708. Also a deed of convey- 
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ance must be in writing, signed, sealed and delivered. 
Barclay v. Bank of Osceola County, 82 Fla. 72, 89 So. 
357. A corporation note under its corporate seal is held 
not to be a sealed instrument. Williams v. Peninsular 
Grocery Co., 73 Fla. 937, 75 So. 517. 

A contract under seal can not be modified by a 
parol unexecuted contract (see Tischler v. Kurtz, 35 
Fla. 323, 17 So. 661; Horne v. J. C. Turner Cypress 
Lumber Co., 55 Fla. 690, 45 So. 1016) ; but an unsealed 
written contract may be modified by a subsequent 
parol agreement based on a valuable consideration. 
Gunby v. Drew, 45 Fla. 34 So. 350; See Chap. 4, post. 


Section 9. RECOGNIZANCES. 

A recognizance is an acknowledgment in 
court by the recognizor that he is bound to make 
a certain payment unless a specified condition is 
performed. 


9. RECOGNIZANCES. 

This definition accords with the law of Florida. 
As was stated in annotation to section 7, recognizances 
are generally classed with judgments, though most 
usually with bail bonds. “Bail bond’’, is given under 
Gen. Stat. Sec. 963, where a party is convicted of a 
crime and gives a supersedeas bond conditioned for his 
appearance at the next term of the circuit court, to 
answer and abide the final order, sentence, or judg- 
ment of the Supreme Court in the premises, Cheney v. 
Trammell, 65 Fla. 451, 62 So. 916. The courts speak 
of the obligation entered into by a person charged with 
a criminal offense as a recognizance bond. See West 
v. State, 75 Fla. 342, 78 So. 275. 

An unsealed instrument, intended for a bail bond, 
will not authorize statutory process against the obli- 
gors, Williams v. State, 25 Fla. 734, 6 So. 831. 


Section 10. 
MENTS. 

Negotiable instruments are such bills of 
exchange, promissory notes, and bonds as are 
payable to bearer, or to the order of a specified 
person. By statutes, in many States, bills of lad- 
ing and warehouse receipts, also, if running to 
bearer or to the order of a specified person, are 
negotiable. 


NEGOTIABLE INSTRU- 


10. NEGOTIABLE INSTRUMENTS. 

Negotiable instruments are governed in Florida by 
the Negotiable Instrument Law. Interest coupons at- 
tached to negotiable paper are negotiable. Holland v. 
State, 15 Fla. 455. Also interest coupons payable to 
bearer and detached from their bonds are negotiable. 
Trustees of Internal Improvement Fund v. Lewis, 34 
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Fla. 424, 16 So. 325. Likewise a certificate of deposit, 
payable to the depositor or bearer, is negotiable. Max- 
well v. Agnew, 21 Fila. 154. While a negotiable instru- 
ment does not require a seal, the fact that it is execut- 
ed under seal does not affect its validity or destroy its 
negotiability. Williams v. Peninsular Grocery Co., 73 
Fla. 937, 75 So. 517. 

In Mason v. Flowers, 91 Fla. 224, 107 So. 334, it 
was said that negotiable paper must be simple, certain, 
unconditional, and subject to no contingencies. A draft 
payable to the payee in person only is not negotiable. 
Johnston v. Allen, 22 Fla. 224. 


Section 11. INFORMAL CONTRACTS. 
Informal contracts are all others than those 
enumerated as formal contracts in Section 7. 


11. INFORMAL CONTRACTS. 

This classification is not inconsistent with the law 
of Florida, though the courts usually refer to such con- 
tracts as “simple” or “parol” contracts. See Barcus v. 
Wood, 92 Fla. 763, 110 So. 265; Ocala Cooperage Co., 
v. Florida Cooperage Co., 59 Fla. 394, 52 So. 13. The 
parties to a contract are liable according to the form 
in which they respectively execute it. One party may 
be liable in an action of assumpsit, while the other is 
liable in covenant. Fourth Nat. Bank v. Wilson, 88 Fla. 
48, 101 So. 29, citing Somers v. Florida Pebble Phos- 
phate Co., 50 Fla. 275, 39 So. 61, and St. Andrews Bay 
Land Co. v. Mitchell, 4 Fla. 192. 


Section 12. UNILATERAL AND BILAT- 
ERAL CONTRACTS. 

A unilateral contract is one in which no 
promisor receives a promise as consideration 
for his promise. A bilateral contract is one in 
which there are mutual promises between two 
parties to the contract; each party being both a 
promisor and a promisee. 


12. UNILATERAL AND BILATERAL CON- 
TRACTS. 

These definitions conform to the law of Florida. 
Illustrations of a bilateral contract may be found in 
the following cases: Hall v. Northern & Southern Co., 
55 Fla. 235, 46 So. 178, Walters v. Miller, 70 Fla. 432, 
70 So. 629; Jones v. McCallum, 21 Fla. 392. Illustra- 
tions of unilateral contracts may be found in the fol- 
lowing cases: Etheredge v. Barkley, 25 Fla. 814, 6 So. 
' 881; Chaves v. Chaves, 79 Fla. 602, 84 So. 642. A un- 
ilateral written agreement is not a contract unless there 
is some evidence of assent by the other party. Ether- 
edge v. Barkley, 25 Fla. 814, 6 So. 861. No man can, 
by the voluntary payment of the debt of another, make 
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himself that man’s creditor and recover from him the 
amount of the debt so paid. Williams v. McGehee, 2 
Fla. 58. As stated in comment (b), it is essential that 
there be a reciprocal assent by both parties. Strong 
&c Co. v. Baars, 60 Fla. 253, 54 So. 92; Webster Lum- 
ber Co. v. Lincoln, 94 Fla. 1097, 115 So. 498. 


Section 13. VOIDABLE CONTRACTS. 

A voidable contract is one where one or 
more parties thereto have the power, by a man- 
ifestation of election to do so, to avoid the legal! 
relations created by the contract; or by rati- 
fication of the contract to make it valid and 
enforceable. 


13. VOIDABLE CONTRACTS. 

In accordance with the definition in this section 
the Florida cases have held that a voidable contract is 
one that is capable of being affirmed or rejected at 
the option of one of the parties. See Ferrari v. Board 
of Health, 24 Fla. 390, 5 So. 1. It is binding if he 
chooses to affirm it, and is of no effect if he chooses 
to reject it. Florida East Coast Ry. Co., v. Thompson, 
93 Fla. 30, 111 So., 525. Contracts are voidable where 
induced by fraud (Tyson v. State, 83. Fla. 7, 90 So. 
622; Greenlatt v. McCall, 67 Fla. 165, 64 So. 748; 
May v. Seymour, 17 Fla. 725), duress (Ferrari v. 
Board of Health, 24 Fla. 399, 5 So. 1; Burton v. McMil- 
lan, 52 Fla. 469, 42 So. 849) and misrepresentation 
(Hirschman v. Hodges, 59 Fla. 517, 51 So. 550), though 
innocently made (Ladd v. Chaires, 5 Fla. 295), but only 
misrepresentations which are the inducement to con- 
tract afford ground for avoidance, Pryor v. Oak Ridge 
Development Corp., Fla. , 119 So. 326. The 
contract of a drunken person is voidable in his favor 
upon restoration of the consideration. Mattair v. Card, 
18 Fla. 761. A purchase by the trustee of the trust 
property is voidable at the option of the cestui que 
trust. Anderson v. Northrop, 30 Fla. 612, 12 So. 318; 
Price v. Winter, 15 Fla. 66; Bellamy v. Bellamy, 6 Fla. 


- 62. In Douglas v. Ogle, 80 Fla. 112, 85 So. 248, it was 


held that inadequacy of consideration in connection 
with other inequitable circumstances, will justify 
avoidance of a contract. 

As stated in comment (c) it is sometimes a con- 
dition qualifying a power of avoidance of a contract 
that the original situation of the parties can and shall 
be restored, at least substantially. See Glass v. Craig, 
83 Fla. 408, 91 So. 332. But in Prior v. Oak Ridge 
Development Corp. Fla. , 119 So. 326, it was 
held that inability to restore the parties to statu quo 
prevents rescision of the contract for fraud or misrep- 
resentation. Where a contract is voidable as to one of 
the parties and that one has not fully performed or 
become definitely liable to perform, it is voidable as to 
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the other party also, LeNoir v. McDaniel, 80 Fla. 500, 
86 So. 435. Duress of goods under oppressive circum- 
stances will avoid a contract. Fuller v. Roberts, 35 Fla. 
110, 17 So. 359. 


Section 14. UNENFORCEABLE CON- 
TRACTS. 

AN unenforceable contract is one which 
the law does not enforce by legal proceedings, 
but recognizes in some indirect or collateral 
way as creating a duty of performance, though 
there has been no ratification. 


14. UNENFORCEABLE CONTRACTS. 

The Florida cases recognize certain incidents of 
unenforceable contracts as set forth in this section. A 
debt barred by the statute of limitations may be re- 
vived by a subsequent promise in writing under acts of 
1895, chapter 4375. See also Coker v. Phillips, 80 Fla. 
283, 103 So. 612. But in such case the new promise is 
the cause of action upon which the plaintiff must rely 
to maintain his action. Coker v. Phillips, 89 Fla. 283, 
103 So. 612; Casio v. Guerra, 67 Fla. 331, 65 So. 5; 
Tate v. Clements, 16 Fla. 339. 

Where a contract in its terms or operation is un- 
lawful, whether the parties so intend it or not, it is 
unenforceable. Stewart v. Stearns & Culver Lumber 
Co., 56 Fla. 570, 48 So. 19. 

An ultra vires contract of a corporation is unen- 
forceable when wholly executory. Sommers v. Apalach- 
icola N. R. R. Co., 85 Fla. 9, 96 So. 151. Land contracts, 
executed by both parties without description filled in 
by the vendor, is unenforceable under the statute. 
Mayer v. First Nat. Co. Sarasota, Fla. , 125 
So. 909. A mere agreement for delay for no definite 
time is unenforceable. Kreiss Potassium Phosphate Co. 
v. Knight, Fla. , 124 Co. 751; Mitchell v. Har- 
per, 80 Fla. 338, 86 So. 246, American Securities Co. v. 
Goldsberry, 69 Fla. 104, 67 So. 862. 

A contract unenforceable because within the 
statute of frauds may be recognized indirectly. Thus 
in Bucki v. MeKinnoch, 37 Fla. 391, 20 So. 540, it was 
held that though such contract cannot be enforced, a 
recovery may be had for services rendered thereunder 
upon the implied promise by the defendant to pay for 
services received by him which were beneficial to him. 


CHAPTER II. 


OF CONTRACTS-GENERAL 
PRINCIPLES. 


FORMATION 


Section 15. PARTIES REQUIRED. 
There must be at least two parties in a con- 
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tract, but may be any greater number. 


15. PARTIES REQUIRED. 

This section states an elementary principle of law. 
There must be a meeting of at least two minds in one 
and the same intention in order that there may be a 
contract. Ross v. Savage, 66 Fla. 106, 63 So. 148. Thus 
a party is not liable on a paper signed by himself alone 
and not accepted by the other party mentioned therein. 
Etheredge v. Barkley, 25 Fla. 814, 6 So. 861. But where 
a party takes and accepts a written instrument from 
another, such instrument is binding upon both parties, 
even though executed by one only. Malsby v. Gamble 61 
Fla. 319, 54 So. 766. If a county officer, having power 
to purchase supplies for public use, contracts with 
himself or with a firm of which he is a member to sup- 
ply them, such contract is void on the ground of pub- 
lic policy. Nainhart v. Burr, 49 Fla. 315, 38 So. 711. A 
cashier of a bank cannot make a loan to himself with- 
out taking security, National Surety Co. v. Williams, 
74 Fla. 466, 77 So. 212. A frustee or an agent cannot 
make contracts with himself regarding the property 
committed to his charge. Lainhart v. Burr, 49 Fla. 315, 
38 So. 711. 

The courts, however, distinguish between the 
acts of an individual as such and those of the same per- 
son acting in an official or representative character by 
treating them as performed by separate entities. 
Thus, as is shown in annotation to section 13, a trus- 
tee’s purchase of the trust property is voidable only at 
the election of the beneficiaries. Saunders v. Richard, 
35 Fla. 28, 16 So. 679; Price v. Winter, 15 Fla. 66; 
Bellamy v. Bellamy, 6 Fla. 62. And see Anderson v. 
Northrop, 30 Fla. 612, 12 So. 318, holding an executor 
may purchase real estate of his testator at a sale there- 
of under order of court. In Lanier v. Chappell, 2 Fla. 
621 it was held that where there was a contract to pay 
money to one as guardian by a company of which he 
was at the time a member, there was not such a union 
of the characters of debtor and creditor in the same 
person as to extinguish the debt, but merely suspended 
the remedy as to the guardian. 


Section 16. JOINT, SEVERAL, JOINT 
AND SEVERAL PROMISORS AND PROM- 
ISEES. 

Where there are more promisors than one 
in a contract, some or all of them may prom- 
ise jointly as a unit, or some or all of them 
may each promise severally, or some or all of 
them may promise jointly and severally. Where 
there are more promisees than one in a contract, 
promises may be made to some or all of them 
jointly as a unit or to some or all of them sev- 
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erally, or to some or all of them jointly and 
severally. 


16. JOINT, SEVERAL, JOINT AND SEVERAL 
PROMISORS AND PROMISEES. 

This section is descriptive merely, the subject mat- 
ter of which is treated in detail in Chapter 5, post. 


Section 17. WHEN A PERSON MAY BE 
BOTH PROMISOR AND PROMISEE. 

A contract may be formed between two or 
more persons acting as a unit and one or more 
but fewer than all of these persons, acting either 
singly or with other persons. 


17. WHEN A PERSON MAY BE BOTH PROM- 
ISOR AND PROMISEE. 

It would seem that the law of Florida is in accord 
with this section, as is illustrated by cases involving 
partnerships and trusts. That an accounting can be en- 
forced does not negative the existence of a contract. 
One partner may not bring an action at law against 
a co-partner on a partnership transaction until the bus- 
iness is wound up and the accounts finally settled: 
Wills v. Andres, 73 Fla. 384, 75 So. 618; Price v. Drew, 
18 Fla. 670. After an accounting and a promise to pay, 
an action of assumpsit will lie. White v. Ross, 35 Fla. 
377, 17 So. 640. Each member of a partnership is an 
agent of his firm, and has no power to acquire rights 
adverse to the firm. Jones v. Allen, 63 Fla. 204, 58 
So. 784. 

As said by Sir Edward Coke, “No person can be 
both trustee and cestui que trust at the same time, for 
no person can sue a subpoena against himself.” See 
Willey v.. W. J. Hoggson Corp. Fla. , 106 So. 
408. A trustee can not make contracts with himself, 
either directly or by implication, regarding the trust 
property. Lainhard v. Burr, 49 Fla. 315, 38, So. 711. 
Under no circumstances will he be permitted to in- 
cumber or contract with reference to such property so 
as to enable creditors to reach it by a proceeding at 
law. Zehnbar v. Spellman, 25 Fla. 591, 6 So. 214. 


Section 18. NECESSITY FOR CONTRAC- 
URAL CAPACITY. 

No one can be bound by contract who has 
not legal capacity to incur at least voidable con- 
tractural obligations. Contractural incapacity 
may be total or may be only partial. 


18. NECESSITY FOR CONTRACTURAL CA- 
PACITY. 


This general statement conforms with the law of 
Florida. Capacity, in the sense in which it is here 


used, means legal power to contract. The effect of lack 
of such power by one of the parties to a transaction, 
and the problems arising from the total or partial in- 
capacity are considered in subsequent sections of the 
restatement. The cases support the proposition that 
all parties who are sui juris stand before the courts on 
equal footing and are free to make whatever contracts 
they may choose, so long as no fraud or deception is 
practiced and no law contravened. See Cary & Co. v. 
Hyer, 91 Fla. 322, 107 So. 684; Sommers v. Apalach- 
icola Northern R. Co., 85 Fla. 9, 96 So. 151; Atlantic 
Coast Line R, Co. v. Beazley, 54 Fla. 311, 45 So. 761. 


CHAPTER III. 
FORMATION OF INFORMAL CONTRACTS. 


TOPIC A. GENERAL REQUIREMENTS. 


Section 19. REQUIREMENTS OF THE 
LAW FOR FORMATION OF AN INFORMAL 
CONTRACT. 

The requirements of the law for the forma- 
tion of an informa! contract are: 

(a) A promisor and a promisee each of 
whom has legal capacity to act as such in the 
proposed contract; 

(b) A manifestation of assent by the par- 
ties who form the contract to the terms thereof, 
and by every promisor to the consideration for 
his promise, except as otherwise stated in Sec- 
tions 85 to 94; 

(c) A sufficient consideration except as 
otherwise stated in Sections 85 to 94; 

(d) The transaction, though satisfying the 
foregoing requirements, must be one that is not 


void by statute or by special rules of the com- 
mon law. 


19. REQUIREMENTS OF THE LAW FOR FOR- 
MATION OF AN INFORMAL CONTRACT. 
Descriptive section; no local authorities. 


TOPIC B. MANIFESTATION OF ASSENT. 


Section 20. MANIFESTATION OF MU- 
TUAL ASSENT NECESSARY. 

A manifestation of mutual assent by the 
parties to an informal contract is essential to its 
formation and the acts by which such assent is 
manifested must be done with the intent to do 
those acts; but, except as qualified by Sections 
55, 71 and 72, neither mental assent to the prom- 
ises in the contract nor real or apparent intent 
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that the promises shall be legally binding is es- 
sential. 


20. MANIFESTATION OF MUTUAL ASSENT 
NECESSARY. 

This section and comment restates the law of 
Florida. 

It is an elementary principle that mutual assent of 
the parties is essential to the formation of an informal 
contract. See McCay v. Seaver, Fla. , 124 So. 
44; Webster Lumber Co. v. Lincoln, 94 Fla. 1097, 115 
So. 498; Ross v. Savage, 66 Fla. 106, 63 So. 148; Strong 
&c Co. v. Baars, 60 Fla. 253, 54 So. 92; Etheredge 
v. Barkley 25 Fla. 814, 6 So. 861. In the absence of a 
showing of such mutual assent there is no contract. 
City Builders’ Finance Co. v. Stahl, 90 Fla. 357, 106 So. 
77. 

It is the manifestation of mutual assent, and not 
the unexpressed intention, which controls. Kreiss 
Potassium Phosphate Co. v. Knight Fla. , 124 
So. 751; Upchurch v. Mizell, 50 Fla. 456, 40 So. 29; 
Etheredge v. Barkley, 25 Fla. 814, 6 So. 861. Inten- 
tion is a difficult. matter to establish, and can only re- 
liably be shown by circumstances and acts in support 
of expressions of intention. Semple v. Semple, 82 Fla. 
138, 89 So. 638. There must be a conscious will to do 
the act in question. Florida Southern Ry v. Katz, 23 
Fla. 139. A contract procured by fraud is never bind- 
ing on the innocent party. Florida East Coast Ry. Co. 
v. Thompson, 93 Fla. 30, 111 So. 525. It is a familiar 
statement that there must be a meeting of two minds in 
one and the same intention in order that there may be 
a contract. The question is, not what intention existed 
in the minds of the parties, but what intention is ex- 
pressed by the language used. Continental Casualty Co. 
v. Bows, 72 Fla. 72 So. 278; Atlanta & St. A. B. R. 
Co. v. Thomas, 60 Fla. 412, 53 So. 510. 

In order to create a contract it is essential that 
there should be a reciprocal assent to a certain and def- 
inite proposition. So long as any essential matters are 
left open for further consideration the contract is not 
complete. Strong & Trowbridge Co. v. Baars, 60 Fla. 
253, 54 So. 92. There is no meeting of the minds, and 
hence no contract, while the parties are merely nego- 
tiating as to the terms of the agreement. See Ocala 
Cooperage Co. v. Florida Cooperage Co. 59 Fla. 390, 
52 So. 138. 

Where a contract is executed by one of the par- 
ties under a mistake as to a material fact there is no 
mutual assent, no meeting of the minds. Langley v. 
Iron Land & Dev. Co., 94 Fla. 1010, 113, So. 663. The 
motive inducing assent is immaterial. Thus a manifes- 
tation of assent induced by fraud may result in the 
formation of voidable contract only. But where the 
fraud is in the execution of the contract, as where a 
person who is unable to read or write is induced to 
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make his mark to a contract that is not read over to 
him, there is no contract. May’s Ex. & Exx. v. Sey- 
mour, 17 Fla. 725. 

If a seller believes he is selling one piece of prop- 
erty and the buyer believes he is buying another, there 
is no meeting of the minds so as to constitute a valid 
contract. Jones v. Walter C. Hardesty, Fla. ‘i 
129 So. 197. 

Where an instrument has been executed by only a 
portion of the parties between whom it purports to be 
made, it is not binding on those who have executed it. 
Hinote v. Brigman, 44 Fla. 589, 33 So. 303. Where a 
contract containing mutual covenants is not enforce- 
able as against one of the parties by reason of some 
disability, yet if such party performs all the obliga- 
tions on his part to be performed, the objection of lack 
of mutuality does not arise. LeNoir v. McDaniel, 80 
Fla. 500, 86 So. 435. Mutuality of terms and considera- 
tion must exist between the parties before specific per- 


formance will be decreed. Gautier v. Bradway, 87 Fla. 
193 99 So. 879. 


Section 21. ACTS AS MANIFESTATION 
OF ASSENT. 
The manifestation of mutual assent may 


consist wholly or partly of acts, other than writ- 
ten or spoken words. 


21. ACTS AS MANIFESTATION OF ASSENT. 

This statement accords with the law of Florida, 
and is so elementary that an extended discussion of it 
is unnecessary. In Pleplax Medicine Co. v. Tampa 
Drug Co., 88 Fla. 473, 102 So. 632 a contract was held 
completed by a written order coupled with delivery and 
acceptance of the goods. See also Bryan Keefe & Co. 
v. Howell, 92 Fla. 295, 109 So. 593 (accepting and 
cashing check), Bettilini v. H. W. Metcalf Co. 77 Fila. 
589, 81 So. 777 (tenant holding over) and Dubos v. 
Jones, 34 Fla. 539 16 So. 392. (person holding himself 
out as member of a partnership). 

Where an option in writing is given for the pur- 
chase of real estate, a tender of the purchase price 
within the specified time makes mutuality in the con- 
tract relations of the parties. South Florida Citrus 
Land Co. v. Walden, 59 Fla. 606, 51 So. 554. The de- 
livery and acceptance of a telegraph message for trans- 
mission constitutes a contract between the sender and 
the acceptor of the message. Western Union Telegraph 
Co., v. Taylor, 94 Fla. 841, 114 So. 529. 

Unless a contract is required by. statute or arbi- 
trary rule to be in writing, it need not be signed, pro- 
vided it is accepted and acted on, Malsby v. Gamble, 71 
Fla. 310, 54 So. 766. But possession of the instrument 
of writing is not evidence of assent, Etheredge v. Bark- 
ley, 25 Fla. 814, 6 So. 861, nor does delivery imply ac- 
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ceptance. Demans v. LeMoyne, 25 Fla. 323, 8 So. 442. 

The statutory liability of stockholders in a bank- 
ing company for its obligations is primarily contrac- 
tural in its nature. and any acquisition of such stock 
implies assent of the owner to the statutory conditions 
under which the corporation is organized. Chavous v. 
Gornto, 89 Fla. 12, 102 So. 754. See also Gibbs v. Dav- 
is, 27 Fla. 531, 8 So. 638. 


Section 22. OFFER AND ACCEPTANCE. 
The manifestation of mutual assent almost 
invariably takes the form of an offer or pro- 


posal by one party accepted by the other party 
or parties. 


22. OFFER AND ACCEPTANCE. 

There can be no contract without the mutual as- 
sent of the parties, and their minds must meet as to 
all its essential terms by an offer and an acceptance 
thereof. Ocala Cooperage Co. v. Florida Cooperage Co. 
59 Fla. 390, 52 So. 13. Both offer. and acceptance must 
be shown (Newcomb v. Belton, 80 Fla. 570, 86 So. 501), 


otherwise neither party is bound. Clark v. Pope, 29 Fla. 
238, 10 So. 586. 


Section 23. NECESSITY OF COMMUNI- 
CATION OF AN OFFER. 

Except as qualified by Section 70, it is essen- 
tial to the existence of an offer that it be a pro- 
posal by the offeror to the offeree, and that it 
becomes known to the offeree. It is not essential 
that the manifestation shall accurately convey 
the thought in the offeror’s mind. 


23. NECESSITY OF COMMUNICATION OF AN 
OFFER. 

The law of Florida is in accord with this Section. 
Thus where one renders services as a volunteer without 
authority express or implied, the person for whom the 


services were rendered is not bound to pay for it.: 


Howell v. Blackburn, Fla. , 129 So. 341; City 
Builders’ Finance Co. v. Stahl, 90 Fla. 357, 196 So. 77. 
The mere presentation of a claim not shown to have 
been objected to cannot of itself create a liability. Ev- 
erett v. Webb Furniture Co. Fla. , 124 So. 228. 
Where a broker renders services as a volunteer without 
authority express or impiied, the owner is not bound to 
pay anything for said services. City Builders’ Finance 
Co. v. Stahl, supra. Where the offeror never had an in- 
tention to close a contract until it was fully expressed 
in writing, and so notified the offeree, the offeror is 
not bound until the writing is made and signed by the 
parties. Strong &c. Co. v. Baars, 60 Fla. 253, 54 So. 92. 
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Section 24. OFFER DEFINED. 

An offer is a promise which is in its terms 
conditional upon an act, forbearance or return 
promise being given in exchange for the promise 
or its performance. An offer is also a contract, 
commonly called an option, if the requisites of 
a formal or an informal contract exist, or if the 
rule stated in Section 47 is applicable. 


24. OFFER DEFINED. 

No Florida case has been found defining an offer. 
A promise to take effect upon condition does not be- 
come binding until the condition happens or is per- 
formed. Thus an offer or a promise made by the owner 
to laborers employed by a contractor that he would see 
them paid if the contractor, who was temporarily ab- 
sent, did not return, was held not liable where it was 
shown that the contractor returned. Mulliken v. Har- 
rison, 53 Fla. 255, 44 So. 426. The offeror may prescribe 
any condition as a part of the offer. Webster Lumber 
Co. v. Lincoln, 94 Fla. 1097, 115 So. 298. Where in the 
sale of personal property anything remains to be done 
before the sale is considered complete, whether by 
vendor or vendee, as between the parties themselves 
the title to the property does not pass. Tripp v. Wade, 
82 Fla. 325, 89 So. 870. 

Options. Where an option to buy land expressly 
provides that the price is to be fixed by arbitrators, 
specific performance will lie to enforce the terms of 
the option. Florida Yacht Club v. Renfroe, 67 Fla. 154, 
64 So. 742. And in L’Engle v. Overstreet, 64 Fla. 339, 
60 So. 120, where the parties were in possession of 
land under a contract which, on its face, was a lease 
with an option to purchase within a stated time, and 
it appeared that the purchase price was paid before the 
expiration of the lease, specific performance was held 
to lie. 

Where an option in writing is given for the pur- 
chase of land, a tender of the purchase-price within 
the time specified makes mutuality in the contract re- 
lations of the parties. South Florida Citrus Land Co. v. 
Walden, 59 Fla. 606, 51 So. 554. When an option to buy 
land is definitely accepted it ceases to be an option and 
ripens into a mutually binding contract the terms of 
which are identical with those contained in the option. 
Orlando Realty Board Bldg., Corp. v. Hilpert, 93 Fla. 
327, 113 So. 100. . 

An offer to sell merely contemplates the proffer, 
proposal, presentation or exhibition of something to 
another for acceptance or rejection. It is not based on 
a valuable consideration and prior to acceptance it may 
be withdrawn at the pleasure of the one making it. 
Firssell v. Nichols, 94 Fla. 403, 114 So. 431. 


Section 25. WHEN A MANIFESTATION 
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OF INTENTION IS NOT AN OFFER. 

If from a promise, or manifestation of in- 
tention, or from the circumstances existing at 
the time, the person to whom the promise or 
manifestation is addressed knows or has reason 
to know that the person making it does not in- 
tend it as an expression of his fixed purpose 
until he has given a further expression of as- 
sent, he has not made an offer. 


25. WHEN A MANIFESTATION OF INTEN- 
TION IS NOT AN OFFER. 

This section points out the distinction between 
offers and preliminary negotiations. This distinction is 
recognized in Florida. It is frequently difficult to de- 
termine whether there is a definite offer or merely an 
invitation to treat, or other preliminary negotiations. 
Thus in Ocala Cooperage Co. v. Florida Cooperage Co., 
59 Fla. 394, 52 So. 13, it was held that where the par- 
ties are merely negotiating as to the terms of an 
agreement to be entered into between them, there is 
no contract while the negotiations are incomplete. So 
long as essential matters of contract are left for fur- 
ther consideration, the contract is not complete. Thus 
a contract by correspondence is incomplete until com- 
munications have passed beyond the state of prelimin- 
ary negotiations. See Webster Lumber Co. v. Lincoln, 
94 Fla. 1097, 115 So. 498; Strong & Trowbridge Co. v. 
H. Baars & Co., 60 Fla. 253, 54 So. 92. I merely ex- 
pressed intent to change the beneficiary in a life in- 
surance policy is ineffectual. Garner v. Bemis, 81 Fla. 
60, 87 So. 426. 


Section 26. CONTRACT MAY EXIST 
THOUGH WRITTEN MEMORIAL IS CON- 
TEMPLATED. 

Mutual manifestations of assent that are in 
themselves sufficient to make a contract will 
not be prevented from so operating by the mere 
fact that the parties also manifest an intention 
to prepare and adopt a written memorial there- 
of; but other facts may show that the manifes- 
tations are merely preliminary expressions as 
stated in Section 25. 


26. CONTRACT MAY EXIST THOUGH WRIT- 
TEN MEMORIAL IS CONTEMPLATED. 

Three situations are possible: (1) The parties may 
simply contemplate that an already binding contract, 
or one embodied in several letters or other writings, 
be reduced to a single writing. (2) They may intend 
that no binding obligation result until a formal docu- 
ment is executed; or (3) They may enter into a bind- 
ing contract, one of the terms of which is that a writ- 
ten instrument be subsequently executed. See Will. 
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Contr. Sec. 28. In the first situation the oral contract is 
enforceable, and a refusal to execute a _ writing, 
or the attempt to incorporate new terms in the writ- 
ing, cannot alter the obligations of the parties. Ocala 
Cooperage Co. v. Florida Cooperage Co. 59 Fla. 394, 
52 So. 13; Hinote v. Brigman, 44 Fla. 589, 33 So. 303. 
In the first case above the court said: “Where parties 
orally agree upon the terms of a contract, and there 
is a final assent thereto, so that no variation can be in- 
troduced into the writing except by mutual consent, 
the mere suggestion or intention to put the agreement 
in writing at a subsequent time is not, of itself, suf- 
ficient to show that the parties did not intend the parol 
contract to be regarded as complete and binding with- 
out being put in writing.” 

The second situation suggested above is illustrat- 
ed by Strong & Trowbridge Co. v. Baars & Co. 60 Fla. 
253, 54 So. 92; Hinote v. Brigman, 44 Fla. 589, 33 So. 
303; McCrimmon v. Brundage, 53 Fla. 478, 43 So. 431. 
The same cases lay down the rule stated in the third 
situation above, namely, there is no binding contract 
where, although its terms have been agreed on orally, 
the parties have also agreed, as a term thereof, that 
it shall not be binding until evidenced by writing. Un- 
der the rule just stated it is generally held that an 
oral contract of insurance, which calls for the issuance 
of a written policy, is binding, but in New Orleans 
Ins. Assn. v. Boniel, 20 Fla. 815, where the plaintiff 
went to an agent who represented several companies, 
the defendant company being one in which he had 
formerly insured, and requested the agent to insure his 
property, paying the premium agreed upon, but no com- 
pany being agreed upon, it was held there was no con- 
tract binding the defendant company to pay the loss. 

It is not necessary that both parties should sign 
the contract, but it must be executed as to both, and 
an intention to so execute may be shown by statements 
in negotiations. Hinote v. Brigman, 44 Fla. 589, 33 So. 
303. 


Section 27. AUCTIONS; SALES WITH- 
OUT RESERVE. | 

At an auction, the auctioneer merely invites 
offers from successive bidders unless, by an- 
nouncing that the sale is without reserve or by 
other means, he indicates that he is making an 
offer to sell at any price bid by the highest 
bidder. 


27. AUCTIONS; SALES WITHOUT RESERVE. 

The only Florida case found involving a sale at 
auction is that of Coker v. Dawkins, 29 Fla. 141, hold- 
ing the sale of land complete when a bid for a certain 
amount was struck off to the bidder. 


| 
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Section 28. TO WHOM AN OFFER MAY 
BE MADE. 

An offer may be made to a specified person 
or persons or class of persons, or it may be 
made to anyone or to everyone to whom it be- 
comes known. The person or persons in whom is 
created a power of acceptance are to be deter- 
mined by the reasonable interpretation of the 
offer. 


28. TO WHOM AN OFFER MAY BE MADE. 

No Florida case has been found involving the 
points stated in this section. A somewhat similar ques- 
tion is involved where a party is only incidentally 
benefitted by a contract of guaranty. It is held that 
such party has no such interest in the performance of 
such contract as entitles him to sue. See Punta Gorda 
Bank v. State Bank of Ft. Meade, 52 Fla. 399, 42 So. 
846. 


. Section 29. HOW AN OFFER MAY BE 
ACCEPTED. 

An offer may invite an acceptance to be 
made by merely an affirmative answer, or by 
performing or refraining from performing a 
specified act, or may contain a choice of terms 
from which the offeree is given the power to 
make a selection in his acceptance. 


29. HOW AN OFFER MAY BE ACCEPTED. 
This section states the law of Florida. Peters v. 
Painter Fertilizer Co., 73 Fla. 1001, 75 So. 749, accept- 
ance by affirmative answer; Ferst v. Blackwell, 39 
Fla. 621, 22 So. 892, acceptance of offered guarantee 
by making advances thereon to the person for whose 
benefit the guarantee is executed, notice not required; 
Peplax Medicine Co. v. Tampa Drug Co., 88 Fla. 473, 
102 So. 632; written orders coupled with acceptance 
and delivery; Taylor v. Florida East Coast R. Co., 54 
Fla. 635, 45 So. 574; Bryan, Keefe & Co. v. Howell, 92 
Fla. 295, 109 So. 593, implied from acceptance and cash- 
ing of check. 

Before an offer can become a binding promise and 
result in a contract it must be accepted, either by word 
or conduct, for without this there cannot be agreement. 
Etheredge v. Barkley, 25 Fla. 814, 6 So. 861; Patterson 
v. Taylor, 15 Fla. 336. Possession of the instrument 
alone, where signed by the offeror only, does not im- 
ply assent on the part of the offeree; (Etheredge v. 
Barkley, 25 Fla. 814, 6 So. 861) nor does delivery of 
the subject-matter alone imply acceptance. Demans v. 
LeMoyne, 26 Fla. 323, 8 So. 442. 


Section 30. OFFER MAY PROPOSE A 
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SINGLE CONTRACT OR A NUMBER OF 
CONTRACTS. 

An offer may propose the formation of a 
single contract by a single acceptance or the 
formation of a number of contracts by success- 
ive acceptances from time to time. 


30. OFFER MAY PROPOSE A SINGLE CON- 
TRACT OR A NUMBER OF CONTRACTS. 

Where an order for goods is severable, and the 
purchaser fails to take and pay for a severable por- 
tion of the goods delivered in accordance with the 
agreement, he may be liable in damages for the loss to 
the vendor proximately resulting from such default. 
Pennington v. Illinois Steel Co., 62 Fla. 251, 56 So. 687. 
An agreement for the purchase and sale of goods, at 
an agreed price, is not such an entire contract as that 
the seller may not recover its value though a part of 
the goods was rejected as being defective, Stephens 
Lumber Co. v. Cates, 62 Fla. 382, 56 So. 298. A con- 
tract to deliver a certain number of logs as fast as 
water will permit, at a certain price per foot, “payable 
cash on handling specifications”, was held not a sev- 
erable agreement, and, upon failure of the purchaser to 
pay one installment when due, the seller may refuse 
further delivery. Stokes v. Baars, 18 Fla. 656. 

Where A has agreed to deliver ice to B during the 
ensuing season at a certain price, bills for same to be 
paid monthly, the mere omission of A to perform his 
entire undertaking, on account of B’s failure to pay, is 
no defense to an action to recover the value of ice ac- 
tually delivered. Bookse v. Gulf Ice Co., 24 Fla. 550, 5 
So. 247. 

See People’s Savings Bank & Trust Co. v. Land- 
street, 80 Fla., 853, 87 So. 227, holding language em- 
ployed did not create a continuing guaranty. 


Section 31. PRESUMPTION THAT OFFER 
INVITES A BILATERAL CONTRACT. 

In case of doubt it is presumed that an offer 
invites the formation of a bilateral contract by 
an acceptance amounting in effect to a promise 
by the offeree to perform what the offer re- 
quests, rather than the formation of one or 
more unilateral contracts by actual perform- 
ance on the part of the offeree. 


31. PRESUMPTION THAT OFFER INVITES A 
BILATERAL CONTRACT. 

The Florida cases have usually interpreted offers 
in accordance with the statement of this Section. See 
Stokes v. Baars, 18 Fla. 356; Whittington v. Stanton, 
65 Fla. 311, 58 So. 489. When several acts are to be 
done, the execution and performance of one act depend- 
ing upon and constituting the consideration for the 
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execution and performance of another, the law will not 
give effect to any one act unless the whole contract is 
completed. Southern Life Ins. Co. v. Cole, 4 Fla. 359. 
A written contract is presumed to cover the entire 
agreement between the parties in respect to its sub- 
ject-matter. Ross v. Savage, 66 Fla. 106, 63 So. 148. 
Where two or more instruments are executed contem- 
poraneously by the same parties and in reference to 
the same subject-matter, there is but one contract. 
Howard v. Pensacola & A. R. Co., 24 Fla. 560, 5 So. 
356. A promise understood in more than one sense is to 
be interpreted as the promisor had reason to believe it 
was understood by the promisee. St. Lucie County Bank 
& Trust Co. v. Aylin, 94 Fla. 528, 114 So. 438. 


Section 32. OFFER MUST BE REASON- 
ABLY CERTAIN IN ITS TERMS. 

An offer must be so definite in its terms, or 
require such definite terms in the acceptance, 
that the promises and performances to be ren- 
dered by each party are reasonably certain. 


32. OFFER MUST BE REASONABLY CERTAIN 
IN ITS TERMS. 

To support a contract the parties must have a def- 
inite and distinct intention, common to both and with- 
out doubt or difference. Webster Lumber Co. v. Lin- 
coln, 94 Fla. 1097, 115 So. 498. For cases involving fhe 
question of the necessity for certainty see Maloy v. 
Boyett, 53 Fla. 956, 43 So. 248; L’Engle v. Overstreet, 
61 Fla. 653, 55 So. 381; Rhode v. Gallat, 70 Fla. 536, 
70 So. 471; Dixie Naval Stores Co. v. German Amer- 
ican Lumber Co., 76 Fla. 339, 79 So. 836. 

Sale of goods. It is not necessary, in offering to 
sell goods, to name the price for, if no price is speci- 
fied, a reasonable price will be implied. Booske v. Ice 
Co., 24 Fla. 550, 5 So. 247. Where no price is specified 
the price therefor is the market price on the day and at 
the place of delivery. Yulee v. Canova, 11 Fla. 9. 

Contract for services. No action can be maintained 
for the breach of an alleged contract to employ unless 
there was a stipulation to employ for a definite time. 
Savannah, Florida &c. R. Co. v. Willett, 43 Fla. 311, 31 
So. 246. Where an executory contract provides no time 
for performance, the law implies a reasonable time. 
Whiting v. Gray, 27 Fla. 482, 8 So. 726. Where a party 
stipulates to pay a given sum for a defined service and 
no date is named for payment, the amount becomes 
due upon the performance of the service contracted 
for. Tunno & Jessup & Co. v. Roberts, 16 Fla. 738. An 
action will lie where the period for which the employ- 
ment is to continue is not certain, if damage results 
from discharge from such employment. Chipley v. At- 
kinson, 23 Fla. 206. 

A contract which provides for performance to the 


satisfaction of one not a party to the contract is suf- 
ficiently definite to be enforced. Finegan v. L’Engle, 
8 Fla. 413. For assent to a new contract to be implied 
from the acceptance and cashing of a check, the docu- 
ments accompanying it must make it clear that such 
retention could only rightly be exercised by acceptance 
of the conditions. Bryan, Keefe & Co. v. Howell, 93 
Fla. 205, 109 So. 593. Parties may agree as to the 
amount which shall be paid as compensation for loss or 
injury which may result in the event of the breach of 
the contract, in order to render certain and definite 
that which appears to be uncertain. Chace v. Johnson, 
98 Fla. 118, 123 So. 519. The subject matter of the 
contract must be sufficiently described. Meek v. 
Briggs, 80 Fla. 487, 86 So. 271. 

That is certain which may be rendered certain, 
according to the maxim, Id certum est quod certum 
reddi potest, Hinote v. Brigman, 44 Fla. 589, 33 So. 
303. 


Section 33. AN INDEFINITE OFFER 
MAY CREATE A CONTRACT UPON PER- 
FORMANCE BY OFFEREE. 

An offer which is too indefinite to create a 
contract if verbally accepted, may, by entire or 
partial performance on the part of the offeree, 
create a contract. 


33. AN INDEFINITE OFFER MAY CREATE A 
CONTRACT UPON PERFORMANCE BY OFFEREE. 

Written orders, coupled with acceptance and de- 
livery, import a complete obligation with no uncertain- 
ty as to the object or extent of the obligation be- 
tween the parties, and there being no proof that such 
obligation was induced by fraud, accident or mistake, 
it is conclusively presumed that the contract was com- 
plete. Peplax Medicine Co. v. Tampa Drug Co., 88 Fla. 
473, 102 So. 632. 

Part performance on the part of the offeree does 
not necessarily make the terms sufficiently definite 
to create a contract. See Briggs v. Morris, 244 Pa. 
139, 90 Atl. 532. 


Section 34. OFFER UNTIL TERMINAT- 
ED MAY BE ACCEPTED. 


An offer until terminated gives to the of- 
feree a continuing power to create a contract 
by acceptance of the offer. 


34. OFFER UNTIL TERMINATED MAY BE 
ACCEPTED. 


This section states an elementary principle. In 


Tucker v. Gray, 82 Fla. 351, 90 So. 158, it was held that 


a mere offer to sell land, upon specified terms, may 


~ 
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be withdrawn at any time before its acceptance. But 
if the offer be accepted without conditions, and with- 
out varying its terms, and the acceptance be communi- 
cated to the offeror without unreasonable delay, a con- 
tract arises, from which neither party can withdraw at 
pleasure. 


Section 35. HOW AN OFFER MAY BE 
EFFECT OF TERMINA- 
TION. 

(1) An offer may be terminated by 

(a) rejection by the offeree, or 

(b) lapse of time, or the happening of a con- 

dition stated in the offer as causing 
termination, or 

(c) death or destruction of a person or 

thing essential for the performance of 
the proposed contract, or 

(d) supervening legal prohibition of the 

proposed contract; 
or, except as stated in Sections 45, 46 and 47, by 
(e) revocation by the offeror, or 
(f) the offeror’s death or such insanity as 
deprives him of legal capacity to enter 
into the proposed contract. 

(2) Where an offer is terminated in one of 
these ways a contract cannot be created by sub- 
sequent acceptance. 


35. HOW AN OFFER MAY BE TERMINATED; 
EFFECT OF TERMINATION. 

This section is a comprehensive statement of the 
underlying principles governing the termination of an 
offer. The rules stated are covered in detail in subse- 
quent sections, and full annotation will be found un- 
der each. A few illustrative cases under each subdi- 
vision is deemed sufficient in this connection. 

(a) Bucki v. Seitz, 39 Fla. 55, 21 So. 576, rejec- 
tion where offeree amended draft of offer, signed and 
returned it to offeror. (b) Strong &c. Co. v. Baars, 
60 Fla. 253, 54 So. 92, failure to comply with the condi- 
tion prescribed in the offer with reference to the mode 
of acceptance. No Florida cases have been found il- 
lustrative of the points in the other subdivisions of this 
section. In City of Miami v. Florida East Coast R. Co., 
79 Fla. 593, 84 So. 726, it was held that where a com- 
mon law offer of dedication has been made and.has not 
been accepted by or for the public, a conveyance before 
acceptance may constitute a revocation as to the public 
of the offer to dedicate. 


Section 36. WHAT IS A REJECTION OF 
AN OFFER. 


An offer is rejected when the offeror is 


justified in inferring from the words or conduct 
of the offeree that the offeree intends not to ac- 


cept the offer or to give it further considera- 
tion. 


36. WHAT IS A REJECTION OF AN OFFER. 

This section gives a general definition of a rejec- 
tion, and is illustrated by the two following sections. 
See Bucki v. Seitz, 39 Fla. 55, 21 So. 576. 


Section 37. COMMUNICATION BY OF- 
FEREE DECLINING THE OFFER IS A RE- 
JECTION. 

A communication from the offeree to the 
offeror, stating in effect that the offeree de- 
clines to accept the offer is a rejection. 


37. COMMUNICATION BY OFFEREE DECLIN- 
ING THE OFFER IS A REJECTION. 

This section states an obvious principle. No Flor- 
ida case has been found bearing upon the point. 


Section 38. COUNTER-OFFER BY OF- 
FEREE IS A REJECTION. 

A counter-offer by the offeree, relating to 
the same matter as the original offer, is a rejec- 
tion of the original offer, unless the offeree at 
the same time states in express terms that he is 
still keeping the original offer under advise- 
ment. 


38. COUNTER-OFFER BY OFFEREE IS A RE- 
JECTION. 

This section states the law of Florida. It is illus- 
trated by the case of Bucki v. Seitz, 39 Fla. 552, 21 
So. 576, where it was held that a draft of a contract 
submitted by one party to another and the latter al- 
tered it, signed and returned it, the first draft was a 
rejected proposal and the altered form a counter prop- 


-osition which was not binding until accepted by the 


party. But in Strong &c. Co. v. Baars, 60 Fla. 253, 54 
So. 92, it was held that where a person offers to do 
a definite thing, and another accepts conditionally or 
introduces a new term into the acceptance, his answer 
is either a mere expression of willingness to treat or 
it is a counter proposal, and in neither case is there an 
agreement. 


Section 39. TIME WHEN REJECTION IS 
EFFECTIVE. 

Rejection by mail or telegram does not de- 
stroy the power of acceptance until received by 
the offeror, but limits the power so that a let- 
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ter or telegram of acceptance started after the 
sending of the rejection is only a counter-offer 
unless the acceptance is received by the offeror 
before he receives the rejection. 


39. TIME WHEN REJECTION IS EFFECTIVE. 

No Florida decisions embodying the principle an- 
nounced in this section have been found. It seems, how- 
ever to lay down a desirable rule. 


Section 40. WHAT LAPSE OF TIME 
TERMINATES AN OFFER. 

(1) The power to create a contract by ac- 
ceptance of an offer terminates at the time 
specified in the offer, or, if no time is specified, 
at the end of a reasonable time. 

(2) What is a reasonable time is a question 
of fact, depending on the nature of the contract 
proposed, the usages of business and other cir- 
cumstances of the case which the offeree at the 
time of his acceptance either knows or has 
reason to know. 

(3) In the absence of usage or a provision 
in the offer to the contrary, and subject to the 
rule stated in Section 51, an offer sent by mail is 
seasonably accepted if an acceptance is mailed 


at any time during the day on which the offer 
is received. 


40. WHAT LAPSE OF TIME TERMINATES AN 
OFFER. 

The first two subdivisions of this section are in ac- 
cord with the law of Florida. In Strong &c. Co. v. Baars, 
60 Fla. 253, 54 So. 92, it was held that there is a lapse 
of the offer if not accepted within the time expressly 
or impliedly required by the offer. See also Webster 
Lumber Co. v. Lincoln, 94 Fla. 1097, 115 So. 498. 

A contract of lease containing an option on the 
part of the lessee to purchase the land upon acceptance 
of the option within a time specified became a binding 
contract when the lessee accepted within such time. 
Florida Yacht Club v. Renfroe, 67 Fla. 154, 64 So. 742. 
See also L’Engle v. Overstreet, 64 Fla. 339, 60 So. 
120. 

No Florida case has been found involving the 
question of a reasonable time for acceptance. 


Section 41. REVOCATION BY COMMUN- 
ICATION FROM OFFEROR RECEIVED BY 
OFFEREE. 

Revocation of an offer may be made by a 
communication from the offeror received by the 
_offeree which states or implies that the offeror 
no longer intends to enter into the proposed 
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contract, if the communication is received by 
the offeree before he has exercised his power of 
creating a contract by acceptance of the offer. 


41. REVOCATION BY COMMUNICATION FROM | 
OFFEROR RECEIVED BY OFFEREE. 

It is elementary that the offeror may revoke by 
communicating his revocation to the offeree before the 
latter has accepted. See Frissell v. Nichols, 94 Fla. 403 
114, So. 481; Kirkland v. City of Tampa, 75 Fla. 271, 


‘78 So. 17. The last case involved a tender to the public 


for streets, alley and parks, and it was held that the 
revocation must appear clearly and conclusively to 
have been made. See also Miami v. Florida East Coast 
R. Co., Fla., 94 So. 757. 


Section 42. ACQUISITION BY OFFEREE 
OF INFORMATION THAT OFFEROR HAS 
SOLD OR CONTRACTED TO SELL OF- 
FERED INTEREST. 

Where an offer is for the sale of a property 
interest of any kind. if the offeror, after making 
the offer, sells or contracts to sell the interest 
to another person, and the offeree acquires re- 
liable information of that fact, the offer is re- 
voked. 


42. ACQUISITION BY OFFEREE OF INFORMA- 
TION THAT OFFEROR HAS SOLD OR CONTRACT- 
ED TO SELL OFFERED INTEREST. 

No Florida case has been found bearing directly 
on the principle announced in this section. But in Mi- 
ami v. East Coast R. Co. Fla. , 84 So. 727 it 
was held that where a common-law offer of dedication 
has been made and has not been accepted by or for 
the public, a conveyance before acceptance of the prop- 
erty so offered may constitute a revocation as to the 
public of the offer to dedicate. 


Section 43. HOW AN OFFER MADE BY 
ADVERTISEMENT OR GENERAL NOTICE 
MAY BE REVOKED. 

An offer made by advertisement in a news- 
paper, or by a general notice, to the public or to 
a number of persons whose identity is unknown 
to the offeror, is revoked by an advertisement 
or general notice given publicity equal to that 
given to the offer. 


43. HOW AN OFFER MADE BY ADVERTISE- 
MENT OR GENERAL NOTICE MAY BE REVOKED. 

No Florida case has been found involving the point 
stated in this Section. 
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Section 44. REVOCATION OF OFFER 
CONTEMPLATING A SERIES OF CON- 
TRACTS. 

A revocable offer contemplating a series of 


independent contracts by separate acceptances 


may be effectively revoked so as to terminate 
the power to create future contracts, though 
one or more of the proposed contracts have al- 
ready been formed by the offeree’s acceptance. 


44, REVOCATION OF OFFER CONTEMPLAT-. 


ING A SERIES OF CONTRACTS. 
No Florida cases in point have been found. 


Section 45. REVOCATION OF OFFER 
FOR UNILATERAL CONTRACT; EFFECT 
OF PART PERFORMANCE OR TENDER. 

If an offer for a unilateral contract is made, 


and part of the consideration requested in the 


offer is given or tendered by the offeree in re- 
sponse thereto, the offeror is bound by a con- 
tract, the duty of immediate performance of 
which is conditional on the full consideration 
being given or tendered within the time stated 
in the offer, or, if no time is stated therein, with- 
in a reasonable time. 


45. REVOCATION OF OFFER FOR UNILAT- 
ERAL CONTRACT; EFFECT OF PART PERFORM- 
ANCE OR TENDER. 

. No Florida case has been found involving the right 
of the offeror to revoke his offer where the offeree 
has given or tendered a part of the consideration. 
There is no doubt that a tender of all the consideration 
makes mutuality in the contract relations of the par- 
ties. South Florida Citrus Land Co. v. Walden, 59 Fla. 
606, 51 So. 554. In Carr v. Stockton, 84 Fla. 69, 92 So. 
814 the court held that where the plaintiff was re- 
quired to perform certain acts he could not recover in 
the absence of proof of substantial performance. In 
Jones v. McCallum, 21 Fla. 392 it was held that where 
B agreed to pay A a certain sum for one year’s servi¢és 
to be rendered by A to B, and B further agreed that 
in the event of A’s death before the fulfillment of the 
contract to pay said sum without abatement to A’s 
wife, the agreement, so far as it contemplated a pay- 
ment by B, if no services whatever were performed by 
A, was a nudum pactum, and void; but a part perform- 
ance of the services before the death of A was a suf- 
ficient consideration to enable the wife to recover the 
entire sum. 

In Tate v. Pen Gulf Land and Development Co., 
37 Fla. 489, 20 So. 542 it was held that where a vendee 
took and retained possession with the vendor’s consent, 
his mere delay in paying the purchase price did not 


prevent him from compelling a conveyance upon a sub- 
sequent payment or tender of the amount due. 


Section 46. OFFERS WHICH ARE THEM- 
SELVES CONTRACTS CANNOT BE TERM- 
INATED. 

An offer for which such consideration has 
been given or received as is necessary to make 
a promise binding, or which is in such form as to 
make a promise in the offer binding irrespec- 
tive of consideration, cannot be terminated dur- 
ing the time fixed in the offer itself or, if no 
time is fixed, within a reasonable time, either by 
revocation or by the offeror’s death or insanity. 


46. OFFERS WHICH ARE THEMSELVES 
CONTRACTS CANNOT BE TERMINATED. 

This section states an elementary principle. So 
where the offer is under seal or is founded on a val- 
uable consideration it has become more than an offer; 
it is a promise on condition, and as such cannot be re- 
voked, although the promisee may not perform the 
condition of accepting within the time limit. The © 
primary element moving the execution of a contract is 
consideration. Firssell v. Nichols, 94 Fla. 403, 114 So. 
431. 

An option given in connection with a binding col- 
lateral contract, such as a lease of real estate, can not 
be terminated before the time allowed for its exer- 
cise. Florida Yacht Club v. Renfroe, 67 Fla. 154, 64 
So. 742, See also South Florida Citrus Land Co. v. Wal- 
den, 59 Fla. 606, 51 So. 554; Charbonier v. Arbona, 68 
Fla. 194, 67 So. 41. 


Section 47. OFFERS WHICH OFFEROR 
HAS COLLATERALLY CONTRACTED TO 
KEEP OPEN CANNOT BE TERMINATED. 

An offer cannot be terminated during the 
term therein stated, or if no term is therein 
stated for a reasonable time, either by revoca- 
tion or by the offeror’s death or insanity, if by a 
collateral contract the offeror has undertaken 
not to revoke the offer. 


47. OFFERS WHICH OFFEROR HAS COLLAT- 
ERALLY CONTRACTED TO KEEP OPEN CANNOT 
BE TERMINATED. 

No Florida cases in point has been found. 


Section 48. TERMINATION OF OFFER 
OFFEROR’S DEATH OR INSANITY. 
A revocable offer is terminated by the of- 
feror’s death or such insanity as deprives him 
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of legal capacity to enter into the proposed con- 
tract. 


48. TERMINATION OF OFFER BY OFFER- 
OR’S DEATH OR INSANITY. 

While there is no direct authority supporting the 
statement of this section, it would undoubtedly be fol- 
lowed in Florida. 

A power of attorney to sell and convey lands is 
revoked by the death of the principal. Dallam v. San- 
chez, 56 Fla. 779, 47 So. 871. 


Section 49. TERMINATION OF OFFER 
BY DEATH OF ESSENTIAL PERSON OR 
DESTRUCTION OF ESSENTIAL THING. 

Where a proposed contract requires for its 
performance the existence of a specific person 
or thing, and before acceptance the person dies 
or the thing is destroyed, the offer is terminat- 
ed unless the offeror assumes the risk of such 
mischance. 


49. TERMINATION OF OFFER BY DEATH 
OF ESSENTIAL PERSON OR DESTRUCTION OF 
ESSENTIAL THING. 

While there is no direct authority in Florida sup- 
porting the propositions in this section and comment, 
they would undoubtedly be followed. It is well set- 
tled that a contract for personal services, and those 
involving personal credit, are discharged by the death 
or disability of either party. Frissell v. Nichols, 94 
Fla. 403, 114 So. 431, holding that an executory con- 
tract of a strictly personal nature is ended by the 
death of either party. 

A mere naked power, not coupled with an interest, 
but supported by a consideration, is irrevocable by the 
donor in his life time, but his death before the execu- 
tion of the power revokes it. McGriff v. Porter, 5 
Fla. 373. 


Section 50. TERMINATION OF OFFER 
BY ILLEGALITY. 

Where after the making of an offer and be- 
fore acceptance the proposed contract becomes 
illegal the offer is terminated. 


59. TERMINATION OF OFFER BY ILLEGAL- 
TTY. 

There is no direct authority in Florida in sup- 
port of this section, A contract is, however. unenforce- 
able, where it is in its terms or operation unlawful 
whether intended or not. Stewart v. Stearns & Cul- 
ver Lumber Co., 56 Fla. 570, 48 So. 19. 


Section 51. EFFECT OF DELAY IN COM- 
MUNICATION OF OFFER. 

If communication of an offer to the offeree 
is delayed, the period within which a contract 
created by acceptance is not thereby extend- 
ed if the offeree knows or has reason to 
know of the delay, though it is due to the 
fault of the offeror; but if the delay is due to 
the fault of the offeror or to the means of trans- 
mission adopted by him, and the offeree neither 
knows nor has reason to know that there has 
been delay, a contract can be created by accept- 
ance within the period which would have been 
permissible if the offer had been despatched at 
the time that its arrival seems to indicate. 


51. EFFECT OF DELAY IN COMMUNICA- 
CATION OF OFFER. 

No Florida decisions have been found involving a 
delay in the communication of an offer, either known 
or unknown to the offeree. 


Section 52. ACCEPTANCE OF OFFER 
DEFINED. 

Acceptance of an offer is an expression of 
assent to the terms thereof made by the offeree 
in a manner requested or authorized by the of- 
feror. If anything except a promise is requested 
as consideration no contract exists until part 
of what is requested is performed or tendered. 
If a promise is requested, no contract exists, ex- 
cept as qualified by Section 63, until that prom- 
ise is expressly or impliedly given. 


52. ACCEPTANCE OF OFFER DEFINED. 

The Florida decisions are, in general, in accord 
with this section. See the following cases in support 
of the first proposition: Bryan, Keefe & Co. v. How- 
ell, 92 F'la. 295, 109 So. 593, offeree impliedly author- 
ized to accept by accepting and cashing check; Strong 
&c. Co. v. Baars, 60 Fla. 253, 54 So. 92, acceptance at 
the place and in a mode other than that prescribed in 
the offer; Etheridge v. Barkley, 25 Fla. 814, 6 So. 861, 
possession of unilateral written agreement alone not 
evidence of assent; Demans v. Le Moyne, 26 Fla. 323, 8 
So. 442, acceptance not implied by delivery. The 
second sentence is illustrated by the case of South 
Florida Citrus Land Co. v. Walden, 59 Fla. 606, 51 So. 
554, where an option to purchase real estate was given 
it was held that a tender of the purchase price within 
the specified time made mutuality in the contract re- 
lations of the parties. 

A contract of sale is created by accepting an offer 
to sell, or an offer to buy. Peters v. Painter Ferti- 
lizer Co., 73, Fla. 1001, 75 So. 749. 
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Section 53. NECESSITY FOR KNOWL- 
EDGE OF OFFER. 

The whole consideration requested by an of- 
fer must be given after the offeree knows of the 
offer. 


58. NECESSITY FOR KNOWLEDGE OF OF- 
FER. 

This section states an elementary principle. While 
no Florida case has been found bearing on the point, 
there is no doubt that the rule would be applied in this 
state. This illustration usually given is where a reward 
is offered and services are performed by one in ignor- 
ance of the offer. 


Section 54. WHO MAY ACCEPT AN OF- 
FER. 

A revocable offer can be accepted only by 
or for the benefit of the person to whom it is 
made. 


54. WHO MAY ACCEPT AN OFFER. 

This section relates to offers made to a partic- 
ular person as distinguished from those made to the 
public or to a particular class of persons. No Florida 
case has been found bearing on the section, but it may 
be stated here as an elementary principle that an 
agent may accept on behalf on his principal. 


Section 55. ACCEPTANCE OF OFFER 
FOR UNILATERAL CONTRACT; NECES- 
SITY OF INTENT TO ACCEPT. 

If an act or forbearance is requested by the 
offeror as the consideration for a unilateral 
contract, the act or forbearance must be given 
with the intent of accepting the offer. 


55. ACCEPTANCE OF OFFER FOR UNILAT- 
ERAL CONTRACT; NECESSITY OF INTENT TO 
ACCEPT. 

In sections 20 and 23 it was pointed out that the 
intent to accept an offer of a bilateral contract is not 
required. If the offeree manifests to the offeror as- 
sent to the formation of a contract, and intends to 
perform the acts manifesting such assent, the contract 
is completed. Section 53 introduces an additional re- 
quirement in unilateral contracts, namely, that the act 
or forbearance on the part of the offeree must be 
given with the intent of accepting the offer. The 
reason for this additional requirement lies in the fact 
that an act of forbearance is equivocal, and therefore 
it is reasonable to require proof of intent. A mort- 
gage executed under duress by a third person is not 
void where the mortgagee did not participate in the 
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wrong. Smith v. Commercial Bank, 77 Fla. 163, 81 
So. 154. 


Section 56. ACCEPTANCE OF OFFER 
FOR UNILATERAL CONTRACT; NECES- 
SITY OF NOTICE TO OFFEROR. | 

Where forbearance or an act other than a 
promise is the consideration for a promise, no 
notification that the act or forbearance has 
been given is necessary to complete the contract. 
But if the offeror has no adequate means of as- 
certaining with reasonable promptness and cer- 
tainty that the act or forbearance has been giv- 
en, and the offeree should know this, the con- 
tract is discharged unless within a reasonable 
time after performance of the act or forbear- 
ance, the offeree exercises reasonable diligence 
to notify the offeror thereof. 


56. ACCEPTANCE OF OFFER FOR UNILAT- 
ERAL CONTRACT; NECESSITY OF NOTICE TO 
OFFEROR. 

The first sentence states the general rule and the 
law of Florida. The second sentence introduces a 
qualification which no Florida case has recognized. 
The cases in which the question arises are usually 
guaranty cases. In Ferst v. Blackwell, 39 Fla. 621, 22 
So. 892, it was held that the offer of a continuing 
guaranty delivered to the creditor who accepted the 
same and agreed to make advances thereon to the per- 
son for whose benefit the guaranty was executed, no 
further notice of acceptance was necessary in order to 
bind the guarantor. See also Morgan v. Eaton, 59 Fla. 
562, 52 So. 503. In Goldring v. Thompson, 58 Fla. 248, 


51 So. 46, a note signed and addressed to another di- 


recting him to ship goods to a third person, the note 
stating “Your money is: good”, was held binding on 
the writer of the note as an original undertaking to 
pay for the goods shipped upon the faith of such order. 
But a mere offer to guarantee, without acceptance, is 


not binding upon the offeror. See Solary v. Stultz, 22 
Fla. 263. 


Section 57. UNILATERAL CONTRACT 
WHERE PROPOSED ACT IS TO BE DONE 
BY OFFEROR. 

If in an offer of a unilateral contract the 
proposed act or forbearance is that of the of- 
feror, the contract is not complete until the of- 
feree makes the promise requested. 


57. UNILATERAL CONTRACT WHERE PRO- 
POSED ACT IS TO BE DONE BY OFFEROR. 
This section is in accord with the law of Florida. 
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In Etheredge v. Barkley, 25 Fla. 814, 6 So. 861 B 
signed a paper agreeing that, if A would extend the 
time for payment of an account due A he would pay 
interest on it. A did not accept the agreement, and 
it was held he was not liable thereunder. To hold 
otherwise would be denying one of the essential ele- 
ments of a valid contract, that of mutual assent of the 
parties. See also Ross v. Savage,, 66 Fla. 106, 63 So. 
148. 

The promise may be implied from the conduct of 
the offeree (see section 21, supra), or from his silence 
in a proper case (see section 72, infra). 


Section 58. ACCEPTANCE MUST BE UN- 
EQUIVOCAL. 

Acceptance must be unequivocal in order to 
create a contract. 


58. ACCEPTANCE MUST BE UNEQUIVOCAL. 

This section states the law of Florida. The ac- 
ceptance of an offer must be absolute, and identical 
Co. v. H. Baars & Co., 60 Fla. 253, 54 So. 92. To con- 
strue a promise to accept a draft as equivalent to an 
actual acceptance, the promise must be in words 
describing the bill in terms not to be mistaken and 
promising to accept it. Wauchula Development Co. v. 
People’s Stockyards State Bank, 86 Fla. 298, 98 So. 220. 


Section 59. ACCEPTANCE MUST COM- 
PLY WITH TERMS OF OFFER. 

Except as this rule is qualified by Sections 
45, 63, 72, an acceptance must comply exactly 
with the requirements of the offer, omitting 
nothing from the promise or performance re- 
quested. 


59. ACCEPTANCE MUST COMPLY WITH 
TERMS OF OFFER. 

The statement of this section accords with Flori- 
da law. The offeror may prescribe in his offer any 
conditions as to time, place, quantity, mode of ac- 
ceptance, or other matters which he may choose to 
insert in and make a part thereof, and the acceptance, 
to conclude the agreement, “must in every respect 
meet and correspond with the offer, neither falling 
short of or going beyond the terms proposed, but ex- 
actly meeting them at all points and closing with them 
just as they stand’. See Strong &c. Co. v. Baars, 60 
Fla. 253, 54 So. 92. Where a person offers to do a 
definite thing and another in accepting introducing 
new terms, there is no contract. Webster Lumber 
Co. v. Lincoln, 94 Fla. 1097, 115 So. 498. An offer to 
compromise, if not accepted as made, raises no obliga- 
tion. Clark v. Pope, 29 Fla. 238, 10 So. 586. 
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Section 60. PURPORTED ACCEPTANCE 
WHICH ADDS QUALIFICATIONS. 

A reply to an offer, though purporting to 
accept it, which adds qualifications or requires 
performance of conditions, is not an acceptance 
but is a counter-offer. 


60. PURPORTED ACCEPTANCE 
ADDS QUALIFICATIONS. 

Where the offer is definite and specific in its terms 
and is accepted conditionally, or new or different 
terms are embodied in the acceptance, the offeree 
either manifests a willingness to treat or makes a 
counter proposal, and in neither case is there an agree- 
ment. See Strong &c. Co. v. Baars 60 Fla. 263, 54 So. 
92 Bucki v. Seitz, 39 Fla. 55, 21 So. 576; Webster Lum- 
ber Co. v. Lincoln, 94 Fla. 1077, 115 So. 498. 

A conditional acceptance does not become due 
until the happening of the contingency upon which it 
is accepted. Marshall v. Bumby, 25 Fla. 619, 6 So. 
480. See also Myrick v. Merritt, 22 Fla. 335, where 
acceptance held conditional and no recovery could be 
had against the acceptor until the condition was com- 
plied with. In Bucki v. Seitz, 39 Fla. 55, 21 So. 576 
plaintiff and defendant orally agreed upon the terms 
of a contract, and it was afterwards reduced to writ- 
ing, signed by the plaintiff, and the written contract 
forwarded to defendant who inserted therein stipula- 
tions limiting his liability. He then signed the instru- 
ment and delivered it to plaintiff. It was held that 
the stipulations so inserted are binding and valid in 
any action instituted by the plaintiff to recover for a 
breach of the written contract. 


WHICH 


Section 61. ACCEPTANCE OF OFFER 
WHICH STATES PLACE, TIME OR MAN- 
NER OF ACCEPTANCE. 

If an offer prescribes the place, time or 
manner of acceptance its terms in this respect 
must be complied with in order to create a con- 
tract. If an offer merely suggests a permitted 
place, time or manner of acceptance, another 
method of acceptance is not precluded. 


61. ACCEPTANCE OF OFFER WHICH 
STATES PLACE, TIME OR MANNER OF AC- 
CEPTANCE. 

The law of Florida is in accord with this section. 
An offer which prescribes acceptance at a particular 
place or time cannot be turned into a binding contract 
by sending an acceptance to another place or accepting 
at another time. Strong &c. Co. v. Baars, 60 Fla. 253, 
54 So. 92. 

In Tripp v. Wade, 82 Fla. 825, 89 So. 870, it was 
held that if it is a part of a contract of sale that’the 
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vendor shall deliver the property sold at some fixed 
time and place and receive payment on delivery, title 
will not pass until such delivery. See also Johnson. v. 
Eichelberger, 13 Fla. 230; Stafford v. Anders, 8 Fla. 
34. 


Section 62. ACCEPTANCE WHICH RE- 
QUESTS CHANGE OF TERMS. 

An acceptance which requests a change or 
addition to the terms of the offer is not there- 
by invalidated unless the acceptance is made to 
depend on an assent to the changed or added 
terms. 


62. ACCEPTANCE WHICH REQUESTS 
CHANGE OF TERMS. 

No Florida case has been found bearing directly 
on the proposition stated in this section, although in 
Ocala Cooperage Co. v. Florida Cooperage Co., 59 Fla. 
390, 52 So. 18, where the parties orally agreed on a 
contract, and there was a final assent thereto, it was 
held that the mere suggestion to put the agreement 
in writing at a subsequent time was not sufficient to 
show that the parties did not intend the parol contract 
to be regarded as binding. 


Section 63. EFFECT OF PERFORMANCE 
BY OFFEREE WHERE OFFER OR RE- 
QUESTS PROMISE. 

If an offer requests a promise from the of- 
feree, and the offeree without making the 
promise actually does or tenders what he was 
requested to promise to do, there is a contract, 
subject to the provisions of Section 56, provided 
that such performance is completed or tendered 
within the time allowable for accepting by mak- 
ing a promise. A tender in such a case operates 
as a promise to render complete performance. 


63. EFFECT OF PERFORMANCE BY OFFEREE 
WHERE OFFER REQUESTS PROMISE. 

No Florida cases have been found involving this 
point. 


Section 64. HOW ACCEPTANCE MAY 
BE TRANSMITTED; TIME WHEN IT TAKES 
EFFECT. 

An acceptance may be transmitted by any 
means which the offeror has authorized the 
offeree to use and if so transmitted, is operative 
and completes the contract as soon as put out 
of the offeree’s possession, without regard to 
whether it ever reaches the offeror. 
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64. HOW ACCEPTANCE MAY BE TRANS- 
MITTED; TIME WHEN IT TAKES EFFECT. 

While no Florida cases have been found bearing 
directly on the statement of this section, it is reas- 
onable to assume that the courts of this state would 
adopt the rule. As has already been shown, the of- 
feror may prescribe the mode or means of acceptance, 
and any other method or means used would not bind 
the offeror. See Strong &c. Co. v. Baars, 60 Fla. 253, 
54 So. 92. Webster Lumber Co. v. Lincoln, 94 Fla. 1097, 
115 So. 498, Bucki v. Seitz, 39 Fla. 55, 21 So. 576. And 
see Western Union Tel. Co. v. Hyer Bros., 22 Fla. 637, 
dispatching telegram of acceptance. 


Section 65. ACCEPTANCE BY TELE- 
PHONE. 

Acceptance given by telephone is governed 
by the principles applicable to oral acceptances 
where the parties are in the presence of each 
other. 


65. ACCEPTANCE BY TELEPHONE) 

This section treats contracts made over the tele- 
phone as made between parties in the presence of each 
other. The usual difficulties in establishing a contract 
thus made lie in the proof of identity of the parties, 
or in the proof of the fact of the conversation. While 
no Florida case involving acceptance of an offer of con- 
tract has been found, in Killingsworth v. State 90 Fla. 
299, 105 So. 834, a criminal case, it was held that evi- 
dence of the identification by voice of one speaking 
over a telephone is admissible when given by one par- 
ty to the conversation who was at the other end of the 
line. See also Mack v. State, 54 Fla. 55, 44 So. 706. 


Section 66. WHEN A PARTICULAR 
i OF TRANSMISSION IS AUTHOR- 
IZED. 

An acceptance is authorized to be sent by 


_ the means used by the offeror or customary in 


similar transactions at the time when and the 
place where the offer is received, unless the 
terms of the offer or surrounding circumstances 
known to the offeree otherwise indicate. 


66. WHEN A PARTICULAR MEANS OF TRANS- 
MISSION IS AUTHORIZED. 

This section states principles followed in Florida 
and generally. Western Union Tel. Co. v. Hyer Bros. 
22 Fla. 637, telegram of acceptance delayed, contract 
completed on dispatch. 


Section 67. ACCEPTANCE BY MAIL OR 
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FROM A DISTANCE, WHEN VALID UPON 
DESPATCH. 

An acceptance sent by mail or otherwise 
from a distance is not operative when despatch- 
ed, unless it is properly addressed and any other 
precaution taken which is ordinarily observed 
to insure safe transmission of similar messages. 


67. ACCEPTANCE BY MAIL, OR FROM A DIS- 
TANCE, WHEN VALID UPON DISPATCH. 

No Florida case has been found involving this 
point. 


Section 68. WHEN AN ACCEPTANCE IN- 
OPERATIVE WHEN DESPATCHED IS OP- 
ERATIVE UPON RECEIPT BY OFFEROR. 

An acceptance inoperative when despatch- 
ed only because the offeree uses means of trans- 
mission which he was not authorized to use in 
operative when received, if received by the of- 
feror within the time within which an accept- 
ance sent in an authorized manner would prob- 
ably have been received by him. 


68. WHEN AN ACCEPTANCE INOPERATIVE 
WHEN DISPATCHED IS OPERATIVE UPON RE- 
CEIPT BY ERROR. 

Though no direct authority in support of this sec- 
tion has been found in Florida, it is generally stated 
to be the law. 


Section 69. WHAT CONSTITUTES RE- 
CEIPT OF REVOCATION, REJECTION, OR 
ACCEPTANCE. 

A written revocation, rejection or accept- 
ance is received when the writing comes into the 
possession of the person addressed, or of some 
person authorized by him to receive it for him, 
or is deposited in some place which he has auth- 
orized as the place for this or similar communi- 
cations to be deposited for him. 


69. WHAT CONSTITUTES RECEIPT OF RE- 
VOCATION, REJECTION, OR ACCEPTANCE. 

No Florida cases have been found involving this 
point. 


Section 70. AN OFFEROR OR ACCEPT- 
OR OF A WRITTEN OFFER IS BOUND BY 
ITS TERMS. 

One who makes a written offer which as 
accepted, or who manifests acceptance of the 
terms of a writing which he should reasonably 
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understand to be an offer or proposed contract, 
is bound by the contract, though ignorant of the 
terms of the writing or of its proper interpre- 
tation. 


70. AN OFFEROR OR ACCEPTOR OF A WRIT- 
TEN OFFER IS BOUND BY ITS TERMS. 

The law of Florida is in accord with this section. 
Perry v. Woodberry, 26 Fla. 84, 7 So. 483, holding that 
a party is bound by the terms of a written contract 
without regard to his understanding of its meaning at 
the time. See also Langley v. Owens, 52 Fla. 302, 42 
So. 457, and Ross v. Savage, 66 Fla. 106, 63 So. 148, 
holding that parties to a written instrument are pre- 
sumed to have intended words and terms knowingly 
used to have their proper legal meaning and effect, and 
no other language is admissible to show what they 
meant or intended. Payne v. Bryan, 90 Fla. 174, 105 
So. 832, holding a shipper of goods is chargeable with 
notice of the contents and bound by a published sched- 
ule of tariff rates by a common carrier where he ships 
goods under same. And see Atlantic Coast Line R. Co. 
v. Dexter, 50 Fla. 180, 39 So. 634, and Atlantic Coast 
Line R. Co. v. Hinely-Stephens Co., 64 Fla. 175, 60 So. 
749, holding that where a shipper accepts a bill of lad- 
ing from a common carrier, he is bound by it, and is 
conclusively presumed to have read and assented to 
its provisions. In May v. Seymour, 17 Fla. 725, where 
a writing was signed but not understood, held not 
binding owing to the inability of the party to read and 
it not having been read to him. 

No estoppel can arise from a common mistake 
made by the parties arising from ignorance of its 
terms. The party claiming the benefit of an estoppel is 
chargeable with knowledge of the terms of the con- 
tract and should not have acted to his damage. Howard 
v. Pensacola &c. R. Co. 24 Fla. 560, 5 So. 356. A party 
cannot contradict the terms of an unambiguous con- 
tract by showing a parol understanding that he was not 
to be bound by its terms. Forbes v. The Ft. Lauderdale 
Mer. Co., 83 Fla. 66, 90 So. 821. 

The terms of the constitution and by-laws adopted 
by a mutual benefit insurance company for its gov- 
ernment are presumed to have been known to a policy 
holder. National Council of Knights and Ladies of Se- 
curity v. Smiley, 78 Fla. 139, 100 So. 153. See also 
Southern Home Ins Co. v. Putnal, 57 Fla. 199, 49 So. 
922. 


Section 71. UNDISCLOSED UNDER- 
STANDING OF OFFEROR OR OFFEREE 
WHEN MATERIAL. 

Except as stated in Sections 55 and 70, the 
undisclosed understanding of either party of 
the meaning of his own words and other acts, . 
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or of the other party’s words and other acts, is 
material in the formation of contracts in the 
following cases and in no others: 

(a) If the manifestations of intention of 
either party are uncertain or ambiguous, and 
he has no reason to know that they may bear a 
different meaning to the other party from that 
which he himself attaches to them, his manifes- 
tations are operative in the formation of a con- 
tract only in the event that the other party at- 
taches to them the same meaning. 

(b) If both parties know or have reason to 
know that the manifestations of one of them 
are uncertain or ambiguous and the parties at- 
tach different meanings to the manifestations, 
this difference prevents the uncertain or am- 
biguous manifestations from being operative as 
an offer or an acceptance. 

(c) If either party knows that the other 
does not intend what his words or other acts ex- 
press, this knowledge prevents such words or 
other acts from being operative as an offer or 
an acceptance. 


UNDISCLOSED UNDERSTANDING OF OF- 
FEROR OR OFFEREE, WHEN MATERIAL. 

This section is, in general, in accord with the 
Florida decisions. See the following cases which sup- 
port subdivision (a): Yulee v. Canova, 11 Fla. 9, no 
agreement as to price of goods sold, plaintiff recov- 
ers market price on day and at the place of delivery; 
Daniel & Finley v. Seigel-Cooper Co. 54 Fla. 265, 44 
So. 949, contract price only recoverable where other 
prices suggested and refused; Langley v. Irons Land 
& Dey Co., 94 Fla. 1010, 114 So. 769, misunderstand- 
ing as to particular piece of land bargained for. 

When words or terms having a definite legal 
meaning are knowingly used in a written instrument, 
the parties will be presumed to have intended such 
words or terms to have such meaning, in the absence 
of any contrary intention appearing by the instrument. 
Langley v. Owens, 52 Fla. 302, 42 So. 457. A promise 
understood in more than one sense is to be interpreted 
as the promisor had reason to believe it was under- 
stood by the promisee. St. Lucie County Bank & Trust 
Co. v. Aylin, 94 Fla., 528, 114 So. 438. Where a con- 
tract is ambiguous or incomplete necessary provisions 
to effectuate its purpose may be implied under certain 
restrictions. Pine Lumber Co. v. Crystal River Lum- 
ber Co., 65 Fla. 254, 61 So. 576. 


Section 72. ACCEPTANCE BY SILENCE. 
(1) Where an offeree fails to reply to an 
offer, his silence and inaction operate as an ac- 
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ceptance in the following cases and in no others: 

(a) Where the offeree with reasonable op- 
portunity to reject offered services takes the 
benefit of them under circumstances which 
would indicate to a reasonable man that they 
were offered with the expectation of compensa- 
tion. 

(b) Where the offeror has stated or given 
the offeree reason to understand that assent 
may be manifested by silence or inaction, and 
the offeree in remaining silent and inactive in- 
tends to accept the offer. 

(c) Where because of previous dealings or 
otherwise, the offeree has given the offeror 
reason to understand that the silence or inac- 
tion is intended by the offeree as a manifestation 
of assent, and other offeror does so understand. 

(2) Where the offeree exercises dominion 
over chattels which are offered to him, such ex- 
ercise of dominion in the absence of other cir- 
cumstances showing a contrary intention is an 
acceptance. If other circumstances indicate that 
the exercise of dominion is tortious the offeror 
may at his option treat it as an acceptance, 
though the offeree manifests an intention not to 
accept. 


72. ACCEPTANCE BY SILENCE. 

This section accords with the law of Florida. In 
support of subdivision (la), see Ramano v. Palazzo, 83 
Fla. 243, 91 So. 115, defendant continued without pro- 
test to board with plaintiff on being notified of in- 
crease in rate; Lewis v. Meginnis, 30 Fla. 419, 12 So. 
19, one person rendering services for another under 
circumstances giving rise to presumption of a promise 
to pay; Lee v. Walker, 25 Fla. 149, 6 So. 57, no liability 
where plaintiff furnished paint to an employee of de- 
fendant after being warned not to do so. 

Blackiston v. Smith, 73 Fla. 25, 73 So. 839, 
states the well settled principle that “he who is silent 
when conscience required him to speak should be de- 
barred from speaking when conscience requires him to 
be silent.” In Etheredge v. Barkley, 25 Fla. 814, 6 So. 
861, A signed paper agreeing to do a certain thing, 
but B neither signed or assented thereto. Savoy Shirt 
Co. v. Calaway Clothing Co., 69 Fla. 11, 67 So. 230, 
where goods sent were placed on the shelf by mistake 
and as soon as the error was discovered they were re- 
turned, held no binding acceptance. 

The mere silence of an administrator, or failure to 
object, when an account against the estate is presented 
is not sufficient to authorize the inference that he has 
thereby stated the account and relieved the claimant of 
the necessity of making proof, Withers v. Sandlin, 44 
Fla. 253, 32 So. 829. 

Where a claim is unliquidated or disputed, and the 
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debtor. sends the creditor a check with a letter stating 
that the check is tendered in full satisfaction, or upon 
condition as to the method of satisfaction, and it is 
made plain that the creditor, if unwilling to accept 
the check upon the conditions named, must return it, 
the acceptance and cashing of the check necessarily 
involves an acceptance of the conditions upon which it 
was tendered. Bryan Keefe & Co. v. Howell, 92 Fla. 
295, 109 So. 593. In order to maintain an action un- 
der a count for work and labor at the request of the 
defendant, it must be shown that he who is charged 
either accepted the services rendered or was benefit- 
ted thereby, or had agreed to pay for such services as 
was rendered. Strano v. Carr & Carr, 97 Fla. 150, 119 
So. 864, and see City Bldrs. Finance Co. v. Stahl, 90 
Fla. 357, 106 So. 77, holding that a commission con- 
tract for the voluntary services of a broker will not 
be implied, unless the vendor knows or has reasonable 
ground to believe that the services were renderd with 
the expectation of receiving payment therefor. 

For cases showing acceptance by conduct, see Sul- 
livan v. Boley, 24 Fla. 501, 5 So. 244; Mizell v. Watson, 
57 Fla. 111, 49 So. 149. 

Silence, to work estoppel, must be under circum- 
stances giving both specific opportunity and real ap- 
parent duty to speak. Hendricks v. Stark, 
Fla. , 126 So. 293. 


Section 73. EFFECT OF RECEIPT BY 
OFFEROR OF A LATE OR OTHERWISE DE- 
FECTIVE ACCEPTANCE. 

An offeror who receives an acceptance 
which is too late or which is otherwise defect- 
ive, cannot at his election regard it as valid. The 
late or defective acceptance is a counter-offer 
which must in turn be accepted by th original 
offeror in order to create a contract. 


73. EFFECT OF RECEIPT BY OFFEROR OF A 
LATE OR OTHERWISE DEFECTIVE ACCEPT- 
ANCE. 

Bucki v. Seitz, 39 Fla. 55, 21 So. 576, is the only 
Florida case bearing on this point, and it would seem 
not to be in accord with the section of the re-state- 
ment. In that case the plaintiff and defendant orally 
agreed upon the terms of a contract, and it was after- 
wards reduced to writing and signed by plaintiff who 
then forwarded it to the defendant to sign. Before 
signing the defendant inserted therein stipulations 
limiting his liability, and subsequently delivered the in- 
strument to the plaintiff. It was held that the stipu- 
lations so inserted were valid and binding in any ac- 
tion instituted by the plaintiff to recover for a breach 
of the written contract. 
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Section 74. TIME WHEN AND PLACE 
WHERE A CONTRACT IS MADE. 

A contract is made at the time when the last 
act necessary for its formation is done, and at 
the place where that final act is done. 


74. TIME WHEN AND PLACE WHERE A CON- 
TRACT IS MADE. 

This section represents the law of Florida. The 
place of the contract is where the last act necessary 
to complete the contract is performed. See Peters v. 
Painter Fertilizer Co., 73 Fla. 1001, 75 So. 749; Mor- 
gan v. Eaton, 59 Fla. 562, 51 So. 814; McLendon v. 
Lurton-Hardaker Co., 83 Fla. 263, 91 So. 113; Netter v. 
Gulf Fertilizer Co., 78 Fla. 490, 83 So. 298. Where 
a person residing in one place makes a proposal to 
purchase property by letter to a person residing in an- 
other place, and such proposal is there accepted, the 
place of acceptance is the place of the contract and the 
place where a cause of action to enforce it accrues, 
under Gen. Stat. 1906, sec. 1383, providing that suits 
shall begin only in the county where the cause of 
action accrued or where the property in litigation is 
situated. Morgan v. Eaton, 59 Fla. 562, 52 So. 305. 

A life insurance policy which by its terms does 
not become a completed contract until delivery and 
payment of the first premium is to be construed as a 
contract made in the state where the first premium is 
paid and the policy delivered. The E. L. A. Society v. 
McRee, 75 Fla. 256, Sovereign Camp W. O. W. v. Mix- 
on, 79 Fla. 420, 84 So. 171; Pace v. Pace, 19 Fla. 438. 


TOPIC C. CONSIDERATION AND ITS SUF- 
FICENCY. 


Section 75. DEFINITION OF CONSID- 
ERATION. 

(1) Consideration for a promise is 

(a) an act other than a promise, or 

(b) a forbearance, or 

(c) the creation, modification or de- 

struction of a legal relation, or 

(d) a return promise, 
bargained for and given in exchange for the 
promise. 

(2) Consideration may be given to the 
promisor or to some other person. It may be 
given by the promisee or by some other person. 


75. DEFINITION OF CONSIDERATION. 

This section is, in general, in accord with the 
Florida decisions. Consideration is the primary ele- 
ment moving the execution of a contract. Frissell v. 
Nichols, 94 Fla. 403, 114 So. 431. “Consideration is 
absolutely necessary to the formation of a good con- 
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tract.” Jones v. McCallum 21 Fla. 392. See also 
Maloy v. Boyett, 53 Fla. 956, 43 So. 243; Blackshear 
Mfg. Co. v. Fralick, 88 Fla. 589, 78 So. 269. 

The following illustrations of consideration may 
be given: Knight & Wall Co. v. Tampa Sand Lime 
Brick Co. 55 Fla. 728, 46 So. 285, forbearance to sue 
when one has a legal right to do so: Henderson v. 
Kendrick, 72 Fla. 110, 90 So. 635, promise to pay a 
sum of money if the holder of a judgment will forbear 
to have execution levied; Bryan Keefe & Co. v. Howell, 
92 Fla. 295, 109 So. 593, settlement of a disputed claim 
consideration for substituted contract; Nalle v. Lively, 
15 Fla. 130, relinquishment of dower; Hunter v. Wil- 
son, 21 Fila. 250, assumption of a liability at the re- 
quest of the promisor; Taylor v. Baker, 1 Fla. 245, 
transfer or promise to transfer rights in public lands. 
Under Compiled Laws, 1914, section 2959, a con- 
sideration for a mortgage which is sufficient to sup- 
port a simple contract is sufficient. See Smith v. Com- 
mercial Bank, 77 Fla. 163, 81 So. 154. In Walters v. 
Miller, 70 Fla. 432, 79 So. 629, a covenant by one heir 
to the sale of a business block if another heir would 
convey his interest to a third heir, being a benefit to 
the third heir, was held sufficient. 

To constitute a consideration to the promisor of 
any loss or detriment to the promisee there must be a 
benefit to the promisor or any loss or detriment to the 
promisee. See Hunter v. Wilson, 21 Fla. 250; Hender- 
son v. Kendrick, 82 Fla. 110, 89 So. 635, holding that 
the detriment which will constitute a consideration for 
- a promise need not be any actual loss to the promisee, 
for it is sufficient if he does something that he is not 
legally bound to do. See also Southern Life Ins. Co. v. 
Cole, 4 Fla. 359; McGehee Lumber Co. v. Tomlinson, 66 
Fla. 536, 63 So. 919. 

A substituted oral agreement, being considered in 
the light of a new contract, is required to be supported 
by a new consideration. See Spann v. Baltzell, 1 Fla. 
301. In order to be effectual an agreement extending 
the time for the payment of an obligation must be sup- 
ported by a sufficient consideration. See Mitchell v. 


uable consideration for modification or extinguishment 
of an existing contract. See Gunby v. Drew, 45 Fla. 
350, 34 So. 305. 

If A, for the purpose of strengthening the credit 
of B, agrees with C to become responsible for goods 
to be sold in the future by him to B, and C. accepts 
the agreement and acts upon it by selling goods to B, 
the agreement of A is founded upon a valid considera- 


tion. See M. Ferst & Co. v. Blackwell, 39 Fla. 621, 22 
So. 892. 


Section 76. WHAT ACTS OR FORBEAR- 


Harper, 80 Fla. 338, 86 So. 246. There must be a val- 
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ANCES ARE SUFFICIENT CONSIDERA- 

TION. 

Any consideration that is not a promise is 
sufficient to satisfy the requirement of Section 
19 (c), except the following: 

(a) An act or forbearance required by a 
legal duty that is neither doubtful nor 
the subject of honest and reasonable 
dispute if the duty is owed either to the 
promisor or to the public, or, if impos- 
ed by the law of torts or crimes, is 
owed to any person; 

The surrender of, or forbearance to 

assert an invalid claim or defense by 

one who has not an honest and reason- 
able belief in its possible validity ; 

(c) The transfer of money or fundible 
goods as consideration for a promise 
to transfer at the same time and place 
a larger amount of money or goods of 
the same kind and quality. 


(b) 


76. WHAT ACTS OR FORBEARANCES ARE 
SUFFICIENT CONSIDERATION. 

Consideration in unilateral contracts. For general 
discussion of consideration other than a promise, see 
Spann v. Baltzell, 1 Fla. 301, payment of the debt or 
part thereof before due is consideration; Foster v. Am- 
berl, 24 Fla. 519, 5 So. 263, antecedent debt and sur- 
render of a valuable security for the debt sufficient; 
McLane v. Piaggio Bros., 24 Fla. 71, 3 So. 823, settle- 
ment of account by note and mortgage and additional 
sum for forbearance founded on sufficient considera- 
tion; Solary v. Stultz, 22 Fla. 263, held that an agree- 
ment by the creditor to extend the time of payment of 
a debt, guaranteed sixty days upon the debtor paying 
him a sum of money he owed him on another transac- 
tion, is not based on a good consideration, and will not 
discharge the guarantor; Wolkowsky v. Kirchick, 81 
Fla. 415, 88 So. 261, extension of time of payment of 
mortgage effective, though not under seal, if considera- 
tion given for extension. 

The exceptions stated in subdivision (a) as well 
as certain cases of promises which were insufficient 
consideration, are illustrated by the following cases: 
F. L. Stitt & Co. v. Powell, 94 Fla. 550, 114 So. 375, 
promise to carry out subsisting contract with promisee 
or performance of contractual duty is not consideration 
for another contract; Jordy v. Maxwell, 62 Fla. 236, 
56 So. 946, acceptance of a lesser sum from a solvent 
debtor than the sum admittedly due is not a satisfac- 
tion of the balance due; Hunter v. Wilson 21 Fla. 250, 
holding a sufficient consideration a promise by defend- 
ant to pay another a debt due from plaintiff upon de- 
livery by plaintiff to defendant a cargo of merchandise. 

Forbearance as a consideration. Forbearance to 
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enforce a debt due by one party is a recognized con- 
sideration sufficient to support an obligation by a 
third party to pay such debt. See Knight & Wall Co. 
v. Tampa S. L. B. Co., 55 Fla. 728, 46 So. 285. See 
also Henderson v. Kendrick, 82 Fla. 110, 89 So. 635, 
holding forbearance a good consideration where the 
party in good faith believes he has a fair chance of 
success. In Johnson v. Allen, 22 Fla. 224, a party un- 
der arrest for embezzlement gave a draft for the 
amount embezzled, without a promise from the other 
party not to prosecute. 

Compromise of disputed claim. The settlement of 
a disputed claim may form a valid consideration for a 
new or substituted contract between the parties. See 
Bryan Keefe & Co. v. Howell, 92 Fla. 285, 109 So. 593. 
See also Sanford v. Abrams, 24 Fla. 181, 2 So. 373. 
Where parties who are doubtful of the facts effect a 
compromise, the settlement will not be disturbed on 
account of the misapprehension of the facts, Fuller v. 
Fuller, 23 Fla. 236, 2 So. 426, or because it was in- 
duced by the advice of a third person, however inter- 
ested. McLane v. Piaggio 24 Fla. 71, 3 So. 823. In 
an agreeement to compromise a disputed claim, for- 
bearance to sue in respect of the claim is a good con- 
sideration. See Henderson v. Kendrick, 82 Fla. 110, 
89 So. 635. 

Accord and satisfaction. A Plea of accord and 
satisfaction to be effective must be supported by a 
new contract expressed or implied between the same 
parties to the original agreement, and the last contract 
must be executed to have the effect of satisfaction. 
See Sanford v. Abrams, 24 Fla. 181, 2 So. 373. A mere 
payment on a judgment is not an accord and satisfac- 
tion thereof. Sendoya v. Chattanooga Brewing Co., 
73 Fla. 648, 74 So. 800. 

A composition of creditors is recognized in Flor- 
ida and prevents any creditor from subsequently re- 
covering the balance of his debt. See Welles-Kahn Co. 
v. Klein, 81 Fla. 524, 88 So. 315. But a subsequent 
promise to pay is enforceable if supported by a val- 
uable and independent consideration. 


Section 77. A PROMISE IS GENERAL- 
LY SUFFICIENT CONSIDERATION. 

Except as qualified by Sections 78, 79 and 
80, any promise whether absolute or condition- 
al is a sufficient consideration. 


77. A PROMISE IS GENERALLY SUFFICIENT 
CONSIDERATION. 

This section treats of consideration in bilateral 
contracts, and is in accord with the Florida decisions. 
The mutual promises may be express or implied. See 
Chamberlain v. Lesley, 39 Fla. 452, 22 So. 736; Forman 
v. First National Bank, 76 Fla. 48, 79 So. 742. A 


promise by one party to pay before he would be com- 
pelled to pay by law will support a promise by the 
creditor. See Spann v. Baltzell, 1 Fla. 301. A promise 
by an heir to sell land, with other circumstances, held 
sufficient consideration to support a promise of an- 
other heir to convey his interest. See Walters v. Mill- 
er, 70 Fla. 432, 70 So. 629. 


Section 78. A PROMISE IS INSUFFI- 
CIENT IF ITS PERFORMANCE WOULD 
OBIOUSLY BE INSUFFICIENT. 

A promise is insufficient consideration if 
the promisor knows or has reason to know at 
the time of making the promise that it can be 
performed by some act or forbearance which 
would be insufficient consideration for a uni- 
lateral contract. 


78. A PROMISE IS INSUFFICIENT CONSID- 
ERATION IF ITS PERFORMANCE WOULD OBV- 
IOUSLY BE INSUFFICIENT. 

This section is in accord with the law of Florida. 
See the annotations to sections 76 and 77. 

A promise to perform a subsisting contract with 
the promise or the performance of a contractural duty 
is not consideration for another contract. See F. L. 
Stitt & Co. v. Powell, 94 Fla. 550, 114 So. 375. And 
see Tischler v. Kurtz, 35 Fla. 323, holding a release 
from an obligation to pay rent under a lease not sup- 
ported by consideration. Stafford v. Anders, 8 Fla. 
34 holding a lease of land by a trespasser is no con- 
sideration for a note. ‘“Conjuring” is not a valid con- 
sideration for a promissory note. See Cooper v. Liv- 
ingston, 19 Fla. 648. 


Section 79. A PROMISE IN THE ALTER- 
NATIVE AS CONSIDERATION. 

A promise or apparent promise which re- 
serves by its terms to the promisor the privilege 
of alternative courses of conduct is insufficient 
consideration if any of these courses of con- 
duct would be insufficient consideration if it 
alone were bargained for. 


79. A PROMISE IN THE ALTERNATIVE AS 
CONSIDERATION. 

This section is in accord with the law of Florida. 
Taylor v. Mathews, 53 Fla. 776, 44 So. 146, contract 
provided that vendor might elect between two or more 
certain, feasible and proper alternatives as to the se- 
curity he would reserve or take for the deferred pay- 
ments. Stockton v. Railway Co., 44 Fla. 728, 33 So. 
401, contract allowing one railway company to cross 


the tracks of another for payment of a sum of mon- — 
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ey or interest on such sum annually. Post v. Bird, 
28 Fla. 1, So. 888, stock of goods sold for a specified 
price with the understanding that if goods should be 
ascertained by inventory to be of greater value, the 
vendee would pay an additional fair value, held a com- 
plete sale. 


Section 80. A PROMISE WHICH IS NOT 
BINDING IS GENERALLY INSUFFICIENT 
CONSIDERATION. 

Except as stated in Section 84 (e), a prom- 
ise which is neither binding nor capable of be- 
coming binding by acceptance of its terms is in- 
sufficient consideration, unless its invalidity is 
caused by illegality due solely to facts that the 
promisor neither knows nor has reason to know. 


80. A PROMISE WHICH IS NOT BINDING IS 
GENERALLY INSUFFICIENT CONSIDERATION. 

This section is in accord with the law of Florida. 
Smitz v. Wright, 64 Fla. 485, 60 So. 225, void promise 
of married woman to convey real estate no considera- 
tion; Florida Central &c. R. Co. v. State, 31 Fla. 482, 
13 So. 103, agreement of railroad company to estab- 
lish its station exclusively at a particular spot held 
void because consideration illegal; Escambia Land &c. 
Co. v. Ferry Pass Inspectors’ &c. Assoc., 59 Fla. 239, 
52 So. 715, holding lease of bed of navigable stream 
void; Hanover F. Ins. Co. v. Lewis, 28 Fla. 209, 10 So. 
297, holding agreement to arbitrate all disputes and 
differences void; Florida Fire &c. Ins. Co. v. Hart, 73 
Fla. 970, 75 So. 528, resolution of board of directors of 
corporation employing a secretary held not binding 
when not made at annual meeting; Hodges v. Price, 
18 Fla. 345, mortgage given to secure promisory note 
of married woman, held void for want of considera- 
tion; Taylor v. Hodges 65 Fla. 502, 62 So. 588, hold- 
ing a mortgage given to save the mortgagee harmless 
on account of an undertaking is not sufficient consid- 
eration at the time the mortgage was given; Jones v. 
McCalloum, 21 Fla. 392, holding a promise to pay. 
money where there is no legal obligation to pay, and 
no other consideration, is not enforceable; Ley v. 
Edwards 21 Fla. 333, holding a verbal agreement that 
a judgment shall constitute a lien on land is ineffect- 
ive, and will not support an action after the judgment 
has been set aside; Virginia-Carolina Chemical Co. 
v. Fisher, 58 Fla. 377, 50 So. 504; Ratification of a con- 
tract made by a married woman after disability of 
coverture removed; Jefferson County v. Hawkins, 23 
Fla. 223, 2 So. 362, holding a valid bond cannot be paid 
by a void one. 

A, a stockholder of a corporation, agreed with B 
to allow B $12.50 a week, to be drawn from the funds 
of the company. A does not become prima facie liable 
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to pay B. Robinson v. Hemstreet, 21 Fla. 342. In May 
& Sloan v. Gamble, 14 Fla. 467, it was held that an 
agreement by a debtor and creditor that the creditor 
will, at a future day, accept new notes and securities 
in lieu of those held, giving additional time of payment 
of the indebtedness, not supported by consideration; 
Stafford v. Anders, 8 Fla. 34, holding a sale of State 
land by a trespasser confers no right, no title, and no 
consideration for a note given for it. 


Section 81. ADEQUACY OF VALUE OF 
CONSIDERATION IS IMMATERIAL. 

Except as this rule is qualified by Sections 
76, 78, 79 and 80, gain or advantage to the prom- 
isor or loss or disadvantage to the promisee, or 
the relative values of a promise and the consid- 


eration for it, do not affect the sufficiency of 
consideration. 


81. ADEQUACY OF VALUE OF CONSIDERA- 
TION IS IMMATERIAL. 

This section is in accord with the law of Florida. 
See Chaires v. Brady, 10 Fla. 433; Mizell Live Stock 
Co., v. I. J. McCaskell Co., 59 Fla. 322, 51 So. 547; 
Robinson v. Hyer, 35 Fla. 544, 17 So. 745; Spann v. 
Baltzell, 1 Fla. 391; Florida Ass’n. v. Stevens, 61 Fla., 
598, 55 So. 981; Sammis v. Matthews, 19 Fla. 811; 
White v. Walker, 5 Fla. 478; Forcheimer v. Holly, 14 
Fla. 239; Sommers v. A. N. R. R. Co., 85 Fla. 9, 96 So. 
151. 

But inadequacy of consideration, in connection of 
other inequitable circumstances, will be sufficient 
grounds for avoiding the contract. See Douglas v. Ogle, 
80 Fla. 42, 85 So. 243, See also F. E. C. Ry. Co. v. 
Thompson, 93 Fla. 30, 111 So. 525. 

A settlement in a personal injury claim need not 
fully compensate plaintiff for injuries, but is suffic- 
ient if the amount paid is what plaintiff, competent to 
deal for himself is willing to accept as full satisfaction. 


Orange Belt Auto Line v. Hartford, 91 Fla., 1011, 109 
So. 201. 


Section 82. A RECITAL OF CONSID- 
ERATION IS NOT CONCLUSIVE PROOF. 

A recital in a written agreement that a stat- 
ed consideration other than a promise has been 


givn as consideration is not conclusive proof of 
the fact. 


82. A RECITAL OF CONSIDERATION IS NOT 
CONCLUSIVE PROOF. 

This section is in accord with the law of Florida. 
Schmitt v. Bethea, 78 Fla. 304, 82 So. 817, a parol evi- 
dence admissible to explain, vary, or contradict a mere 
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“receipt”, which is only prima facie evidence of pay- 
ment of consideration and a mere admission in writ- 
ing; Sullivan v. Lear, 23 Fla. 463, 2 So. 846, parol evi- 
dence admissible where instrument acknowledges re- 
ceipt of valuable consideration without specifying what 
it is; Herrin v. Abbe, 55 Fla. 769, 46 So. 183, recital 
that “fone dollar and other valuable considerations”, evi- 
dence of true consideration does not vary the pro- 
visions. 

The rule that parol evidence is admissible to show 
the true consideration does not authorize the admis- 
sion of such evidence for the purpose of adding to 
the terms. See Florida Moss Products Co. v. City of 
Leesburg, 93 Fla. 656, 112 So. 572. Where a deed con- 
veying real estate has been accepted, testimony as to 
declarations made by the grantee prior to acceptance? 
of the deed as to the true consideration of the deed 
is in general not admissible. See Herrin v. Abbe, 55 
Fla. 769, 46 So. 183. 

See also in this connection Matthews v. Porter, i6 
Fla. 466; Solary v. Stultz, 22 Fla. 263. 


Section 883. ONE CONSIDERATION MAY 
SUPPORT A NUMBER OF PROMISES. 


Consideration is sufficient for as many. 


promises as are bargained for and given in ex- 
change for it if it would be sufficient. 
(a) for each one of them if that alone were 
bargained for, or 
(b) for at least one of them, and its insuf- 
ficiency as consideration for any of the 
others is due solely to the fact that it is 
itself a promise for which the return 
promise would not be a sufficient con- 
sideration. 


83. ONE CONSIDERATION MAY SUPPORT A 
NUMBER OF PROMISES. 

Subdivision (a) is in accord with the law of Flor- 
ida. Florida Yacht Club v. Renfroe, 67 Fla. 154, 64 So. 
742, promise to pay rent sufficient consideration for 
lease and option; Hotel Halcyon Corporation v. Miami 
Real Estate Co., 89 Fla. 156, 103 So. 403, promise to 
pay rent suffficient consideration for both short term 
and 99 year lease; Logan v. Slade & Etheridge, 28 Fla. 
699, 10 So. 25, a stipulation for the payment of attor- 
ney’s fees does not avoid a contract for the payment of 
money, of which it is a part. 


Section 84. APPLICATION OF RULES 
TO A NUMBER OF SPECIAL CASES. 

Consideration is not insufficient because of 
the fact. 

(a) that obtaining it was not the motive or 


a material cause inducing the promisor 
to make the promise, or 

(b) that part of it does not fulfill the re- 
quirements of sufficiency, or 

(c) that the party giving the consideration 
is then bound by a duty owed to the 
promisor or to the public, or by any 
duty imposed by the law of torts or 
crimes, to render some performance 
similar to that given or promised, if the 
act or forbearance given or promised 
as consideration differs in any way 
from what was previously due, or 

(d) that the party giving the consideration 
is then bound by a contractual or quasi- 
contractual duty to a third person to 
perform the act or forbearance given 
or promised as consideration, or 

(e) that it is a promise, and a special priv- 
liege not expressly reserved in the 
promise but given by the law, makes 
the promise or the whole agreement 
unenforceable or voidable, or 


(f) that it is a promise, performance of 
which is conditional on either a future 
or past event, if when the promise is 
made there is any possibility, or there 
would seem to a reasonable man in the 
position of the promisor to be any pos- 
sibility, that the promise can be per- 
formed only by some act or forbear- 
ance which would be sufficient con- 
sideration. 


84. APPLICATION OF RULES TO A NUMBER 
OF SPECIAL CASES. 

No Florida case has been found bearing on the 
point stated in subdivision (a). 

Subdivision (b) is illustrated by cases involving 
compositions with creditors, which are upheld in Flor- 
ida. See Welles-Kahn Co. v. Klein, 81 Fla. 524, 88 So. 
315, upholding compositions with creditors notwith- 
standing the rule that acceptance of a lesser sum does 
not bar the creditor from recovering the balance. 

Subdivision (c) is illustrated by May v. Gamble, 
14 Fla. 467, partial payment by draft which is re- 
ceived and paid is satisfaction of the whole debt; Dick- 
erson v. Lankford, 69 Fla. 127, 46 So. 807, original 
contract for services discharged by abandonment by 
agreement of parties; Spann v. Baltzell, 1 Fla. 301, 
promise to pay part of debt before due held consid- 
eration for agreement to discharge residue. 

Subdivision (e) is illustrated by Putnall v. Walk- 
er, 61 Fla. 720, 55 So. 844, holding a privilege of void- 


ing a contract by an infant does not prevent the ob- — ; 
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ligation of such infant from being a sufficient con- 
sideration. 

Subdivision (d) is illustrated by The Welles-Kahn 
(co. v. Klein, 81 Fla. 527, 88 So. 315, holding a promise 
by the debtor orally or in writing to pay any one of 
his creditors who participated in a composition, the 
remainder or balance unpaid must be supported by a 
valid and independent consideration. 


TOPIC D. INFORMAL CONTRACTS WITH- 
OUT ASSENT OR CONSIDERATION. 


Section 85. ASSENT OR CONSIDERA- 
TION UNNECESSARY IN CASES ENUMER- 
ATED IN SECTIONS 86-90. 

Neither an expression of assent, unless the 
promise is in terms conditional upon such an 
expression, nor consideration is requisite for 
the formation of an informal contract in the 
cases enumerated in Sections 86 to 90. 


85. ASSENT OR CONSIDERATION UNNECES- 
SARY IN CASES ENUMERATED IN SECTIONS 86 
TO 90. 

This section is covered in detail in the sections 
which follow. 


Section 86. PROMISE TO PAY A DEBT 
IS BINDING THOUGH THE DEBT IS BAR- 
RED BY THE STATUTE OF LIMITATIONS. 

(1) Except as stated in Section 93, a prom- 
ise to fulfill all or part of an antecedent con- 
tractural or quasi-contractural duty for the pay- 
ment of money due from the promisor, other 
than a judgment, is binding if the antecedent 
duty was once enforceable by direct action, and 
is either still so enforceable or would be except 
for the effect of a statute of limitations. 

(2) The following facts operate as such a 


promise as that stated in Subsection (1) unless: 


other circumstances indicate a different inten- 
tion: 

(a) A voluntary acknowledgment to the 
obligee, admitting the present exist- 
ence of such an antecedent duty as is 
described in Subsection (1); 

A voluntary transfer of money, a ne- 
gotiable instrument, or other property 
to the obligee of such an antecedent 
duty as is described in Subsection (1), 
if made as interest thereon, or part 
payment thereof or collateral security 
therefor by the obligor, or by an agent 
of the obligor whose authority so to act 


(b) 
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was not given irrevocably before the 
antecedent duty was barred; 

(c) A promise to the obligee of such an 
antecedent duty as is described in Sub- 
section (1) not to plead the Statute of 
Limitations as a defense to an action 
thereon. 

(3) An executor, administrator, trustee or 
guardian who makes such a promise as that 
stated in Subsection (1) cannot by so doing im- 
pose a duty upon the estate which he represents. 
Nor will he be personally bound unless he was 
bound by the antecedent duty. 


86. PROMISE TO PAY A DEBT IS BINDING 
THOUGH THE DEBT IS BARRED BY THE STAT- 
UTE OF LIMITATIONS. 

Gen. Stat. (1906), sec. 1717, provides that ‘‘every 
acknowledgment of, or promise to pay, a debt barred 
by the statute of limitations, must be in writing, and 
signed by the party to be charged.” See also Coker v. 
Phillips, 89 Fla. 288, 103 So. 612; Woodham v. Hill, 78 
Fla. 517, 83 So. 717; Vinson v. Palmer, 45 Fla. 630, 34 
So. 276. Before the enactment of this statute an ex- 
press or implied promise was sufficient. See Patterson 
v. Cobb, 4 Fla. 481. The above statute has no applica- 
tion to a promise made before its passage. See Vinson 
v. Palmer, 45 Fla. 630, 34 So. 276. 

The new promise is the cause of action upon which 
the plaintiff must rely to maintain his action. See Coker 
v. Phillips, 89 Fla. 283, 103 So. 612; Cosio v. Guerra, 
67 Fla. 331, 65 So. 5; Tate v. Clements, 16 Fla. 339; 
Woodham v. Hill, 78 Fla. 517, 83 So. 717. 

A writing for the purpose of showing the acknow!- 
edgment of a promise to pay a debt barred by the 
statute of limitations must be clear and definite and 
an acknowledgment of the existence of such indebted- 
ness and a willingness to pay the same. If the expres- 
sion be equivocal, vague, or indefinite, leading to no 
certain conclusion, but at best to be probable infer- 
ences, which may affect different minds in different 
ways, they ought not to go to the jury as evidence 
of a new promise to revive the cause of action.” Wood- 
ham v. Hill, 78 Fla. 517, 83 So. 717. 

For cases holding new promise sufficient see Hall 
v. Brown, 80 Fla. 481, 86 So. 277; Cosio v. Guerra, 67 
Fla. 331, 65 So. 5. For cases where debt held not re- 
vived, see Gaulden v. Warnock, 79 Fla. 669, 84 So. 693; 
Moore v. Rush, 52 Fla. 369, 42 So. 238; Woodham v. 
Hill, 78 Fla. 517, 83 So. 717; Goulding Fertilizer Co. v. 
Johnson, 65 Fla. 195, 61 So. 441. 

In Welles-Kahn Co. v. Klein, 81 Fla. 524, 88 So. 
315, held a new promise made before cause of action 
barred need not be in writing. A payment to the mort- 
gagee by a purchaser from the mortgagor is a binding 
admission that the land is subject to the mortgage, and 


i 
‘ | 
{ 
fer 
i 
H 
i 
2 } 
4 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 147 


suspends the running of the statute of limitations. See 
Phifer v. Abbott, 73 Fla., 402, 74 So. 488. Where a firm 
is dissolved and an account is transferred to a sec- 
ond firm with the creditor’s consent and with a prom- 
ise to pay on the part of the second firm, there is a 
novation, and the second firm’s promise stops the run- 
ning of the statute of limitations. See Hyer v. Vaughn, 
18 Fla. 647. See also to the same effect, Vinson v. 
Palmer, 45 Fla. 630, 34 So. 276. 

Patterson v. Cobb, 4 Fla. 471 holding an executor 
or administrator has no authority to revive a debt of 
the decedent by a new promise. 


Section 87. PROMISE TO PAY A DEBT 
ee IN BANKRUPTCY IS BIND- 

Except as stated in Section 93, a promise to 
pay all or part of a debt of the promisor, dis- 
charged or dischargeable in bankruptcy pro- 
ceedings begun before the promise is made, is 
binding. 


87. PROMISE TO PAY A DEBT DISCHARGED 
IN BANKRUPTCY IS BINDING. 
No Florida Cases on this point have been found. 


Section 88. PROMISE TO FULFILL A 
DUTY IN SPITE OF NON-PERFORMANCE 
OF A CONDITION IS BINDING WHEN. 

(1) Except as stated in Subsection (2) and 
in Section 93, a promise to fulfill all or part of 
an antecedent conditional duty in spite of the 
non-fulfilment of the condition is binding, 
whether the promise is made before or after the 
time for fulfilling the condition, if performance 
of the condition is not a substantial part of what 
was to have been given in exchange for the per- 
formance of the antecedent duty, and if the un- 
certainty of the happening of the condition was 
not a substantial element in inducing the for- 
mation of the contract; 

(2) If a promise such as stated in Subsec- 
tion (1) is made before the time for fulfilling 
the condition has expired and the condition is 
some performance by the promisee or other 
beneficiary of the contract, the promisor can 
make his duty again subject to the condition by 
giving notice of his intention so to do before 
there has been any substantial change of po- 
sition by the promisee or beneficiary and while 
there is still reasonable time to perform the con- 
dition. 


88. PROMISE TO FULFILL A DUTY IN SPITE 


OF NON-PERFORMANCE OF A CONDITION IS 
BINDING WHEN. 

This section is in accord with the law of Florida. 
See Thompson v. Kyle, 39 Fla. 582, 23 So. 12; South- 
ern Life Ins. Co. v. Cole 4 Fla. 359. See also the follow- 
ing Insurance cases: Tillis v. Liverpool L. & G. Ins. 
Co., 46 Fla. 268, 35 So. 171; Southern Home Ins. Co. v. 
Putnal 57 Fla. 199, 49 So. 922; Hartford Fire Ins. Co. 
v. Brown, 60 Fla. 83, 53 So. 838; Southern States Fire 
Ins. Co. v. Vann, 69 Fla. 549, 68 So. 647; Caledonia 
Ins. Co. v. Smith, 65 Fla. 429, 62 So. 595; Queen Ins. 
Co. v. Patterson Drug Co., 73 Fla. 665, 74 So. 807; Han- 
over Fire Ins. Co. v. Hiers, 79 Fla. 408, 84 So. 605. 
Where there is a written contract by which one of the 
parties agrees to construct a building for a certain 
price by a certain time, a waiver of the provision as to 
the time for its completion is not a waiver of the other 
features of the contract. See Jacksonville & A. R. Co. 
v. Woodworth, 26 Fla. 368, 8 So. 177. In Hyer v. York 
Mfg. Co. 58 Fla., 283, 50 So. 485, it was held that a re- 
newal note operates as a waiver of a defense and right 
to damages for failure to ship machinery according to 
the contract. In Pitch Pine Lumber Co. v. Geo. E. 
Wood Lumber Co., 57 Fla. 140, 48 So. 993, a slight 
delay by a purchaser of timber, constituting a breach 
of the contract, may be waived for a valuable consid- 
eration. 

Mere indulgence of the conditional vendor in en- 
forcing payment held not to operate as an estoppel. 
Dannelly v. Russ, 54 Fla. 285, 45 So. 496. In American 
Mfg. Co. v. A. H. McLeod & Co., 78 Fla., 162, 82 So. 
802, a purchaser of goods under a warranty held pre- 
sumed to have waived defects therein, unless he re- 
turns the goods, and will be held to the contract price. 

Rights dependent on steps to be taken under an 
agreement which is superseded fail, if not secured by 
other means. Ickes v. Phelps-Hendrickson Co., 93 Fla. 
781, 113 So. 570. 


Section 89. PROMISE TO PERFORM A 
VOIDABLE DUTY IS BINDING. 

Except as stated in Section 93, a promise to 
perform all or part of an antecedent contract of 
the promisor, therefore voidable by him, but not 
voided prior to the making of the promise, is 
binding. 


89. PROMISE TO PERFORM A VOIDABLE 
DUTY IS BINDING. 

This section is in accord with the law of Florida. 
Price v. Winter, 15 Fla. 66, ratification by an infant 
after attaining his majority. See also Summerall v. 
Thomas, 3 Fla. 298. State v. Florida Ceneral R. Co., 
15 Fla. 690, irregular issue of bonds ratified by sub- 


sequent action of stockholders; Ferrari v. Board of 
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Health, 24 Fla. 390, 5 So. 1, ratification of contract 
made under duress. 

A vendee of land can not treat the sale as void 
on account of fraud and still retain possession. San- 
ford v. Cloud, 17 Fla. 532. Padgett v. Lewis, 54 Fla. 
177, 45 So. 29, renewal note given for voidable note; 
Ross Lumber Co. v. State Exchange Bank, 68 Fla. 324, 
67 So. 188, known defenses waived by giving a renew- 
al note; Hancock v. Tucker, 8 Fla. 435, vendee of goods 
retaining same after discovery of fraud in connection 
with sale. 

The validity of an infant’s sale of property does 
not depend on his ratification after attaining his ma- 
jority, but to avoid it, he must, by some act, clear and 
unmistakably disaffirm its validity. Putnall v. Walker, 
61 Fla. 720, 55 So. 844. 


Section 90. PROMISE REASONABLY IN- 
DUCING DEFINITE AND SUBSTANTIAL 
ACTION IS BINDING. 

A promise which the promisor should reas- 
onably expect to induce action or forbearance 
of a definite and substantial character on the 
part of the promisee and which does induce such 
action or forbearaiice is binding if injustice can 
be avoided only by enforcement of the promise. 


99. PROMISE REASONABLY INDUCING DEF- 
INITE AND SUBSTANTIAL ACTION IS BINDING. 
This section announces a rule of promissory estop- 
pel, applicable to charitable subscriptions, promises to 
make gifts, etc. The American courts base the en- 
forcement of charitable subscriptions upon a large 
variety of legal reasons. Since no Florida case has 
been found involving the question, we are not prepar- 
ed to state what view our courts would take in the 
matter. See Groves v. Davis, 71 Fla. 57, 71 So. 772. 

It has been held that a parol license to perform 
acts upon lands of the licensor may not be revoked at 
the will of the licensor where money has been expended 


v. Drake Lumber Co. 67 Fla. 310, 65 So. 98. But a 
license given without consideration may be revoked 
without incurring liability. Campbell v. McLaurin In- 
vestment Co., 66 Fla., 63, 63 So. 143. 

Consent of an heir to sell land, with other circum- 
stances, held sufficient consideration to support a 
promise of another heir to convey his interest. Walter 
v. Miller, 70 Fla. 482, 70 So. 629. 


Section 91. PROMISES ENUMERATED 
IN SECTIONS 86-90 IF CONDITIONAL ARE 
PERFORMABLE ONLY ON HAPPENING 
OF CONDITION. 


by the licensee in reliance upon the promise. Albrecht. 
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If promise within the terms of Sections 86, 
87, 88, 89 and 90 is in terms conditional or per- 
formable at a future time the promisor is bound 
thereby, but performance becomes due only up- 
on the happening of the condition or upon the 
arrival of the specified time. 


91. PROMISES ENUMERATED IN SECTIONS 
86-90 IF CONDITIONAL ARE PERFORMABLE 
ONLY ON HAPPENING OF CONDITION. 

This section is in accord with the law of Florida. 
Cosio v. Guerra, 67 Fla. 331, 65 So. 5; Hall v. Brown, 
80 Fla. 481, 86 So. 277. 


Section 92. TO WHOM PROMISES EN- 
UMERATED IN SECTIONS 86-89 MUST BE 
MADE. 

The new promise referred to in Sections 86, 
87, 88 and 89 must be made to the person to 
whom the money is then due, or to the promis- 
sor’s surety or co-principal or indemnitor. 


92. TO WHOM PROMISES ENUMERATED IN 
SECTIONS 86-89 MUST BE MADE 

No Florida case has been found involving the 
point stated in this Section. 


Section 93. PROMISES ENUMERATED 
IN SECTIONS 86-89 NOT BINDING IF MADE 
IN IGNORANCE OF FACTS. 

A promise within the terms of Sections 86, 
87, 88 or 89 is not binding unless the promisor 
knew or had reason to know the essential facts 
of the previous transaction to which the prom- 
ise relates, but his knowledge of the legal effect 
of the facts is immaterial. 


93. PROMISES ENUMERATED IN SECTIONS 86- 
89 NOT BINDING IF MADE IN IGNORANCE OF 
FACTS. 

This section is in accord with the law of Florida. 
Padgett v. Lewis, 54 Fla. 177, 45 So. 29, renewal note 
given for one voidable for lack of consideration, but 
given with knowledge of facts, held binding. Frank- 
lin Phosphate Co. v. International Harvester Co., 62 
Fla. 185, 57 So. 206, as between maker and payee note 
induced by fraud not ratified by renewal note given 
in ignorance of the fraud. 


Section 94. STIPULATIONS. 

Agreements with reference to a proceeding 
pending in court, made by attorneys represent- 
ing adverse parties to the proceeding, are not 
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deprived of legal operation because of lack of 
consideration, nor, if made in the presence of 
the Court, because made orally. If not made in 
the presence of the Court, a writing is gen- 
erally required by statute or rule of court. 


94. STIPULATIONS. 

The general rule is that stipulations voluntarily 
entered into between the parties to a cause or their 
attorneys, for the government of their conduct and the 
control of their rights during the trial or progress 
of the cause, will be respected and enforced by the 
courts, where such stipulations are not contrary to 
good morals or sound public policy. Smith v. Smith, 
90 Fla. 824, 107 So. 257; Palatka & I. R. Co. v. State, 
23 Fla. 545, 3 So. 158; Mugge v. Jackson, 50 Fla. 235, 
39 So. 157. Thus where the parties agree upon a set- 
tlement and dismissal of the action, the court will dis- 


miss the case of its own motion. See Andre v. F. A. P. 
Jones Invest. Co., 84 Fla. 488, 94 So. 158. But no 
agreement between parties or counsel as to the trial 
of a cause is of any effect unless it is evidenced in writ- 
ing and subscribed by the parties or their attorneys or 
is made in open court and noted by the judge in his 
minutes. Palatka &c. R. Co. v. State, supra. See also 
Steele v. State, 33 Fla. 354, 14 So. 841. 

An agreement between the parties to a suit in 
chancery, “‘to submit the case to the court on the bill 
and answer and affidavits attached herewith’, con- 
strued to be an agreement to consider the affidavits 
mentioned as evidence in the case. Lawyers’ Co-op- 
erative Pub Co. v. Bennett, 34 Fla. 302, 16 So. 185. 
See also, New York Life Ins. Co. v. Mills, 51 Fla. 256, 
41 So. 603. 


(To be concluded in September issue.) 
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FLORIDA’S NEW CHANCERY PROCEDURE ACT ENACTED BY THE 1931 LEGISLATURE 


(SUBSTITUTE FOR HOUSE BILL NO. 53) 


AN ACT Relating to Pleading, Practice and Procedure in Courts of Equity, and to Repeal Sections 
3107, 3108, 3109, 3110, 3116, 3118, 3119, 3120, 3121, 3122, 3128, 3124, 3125, 3126, 3127, 
3128, 3129, 3130, 3131, 3133, 3134, 3135, 3136, 3137, 3138, 3139, 3140, 3141, 3142, 3148, 3144, 
3145, 3146, 3147, 3148, 3149, 3151, 3152, 31538, 3158, 3159, 3162, 3163, 3164, 3165, and 3166 
of the Revised General Statutes of the State of Florida, and Chapter 138660 Approved May 
17, 1929, Entitled “An Act to Amend Section 3124 of the Revised General Statutes of Florida, 
Entitled ‘Insufficient Answers and Proceedings Thereon’”’, All Relating to Pleading, Practice 


and Procedure in Chancery. 


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF FLORIDA: 


Section 1. RULE DAYS. The first Monday in 
each month shall be the rule day. 

Section 2. MOTIONS GRANTABLE AS OF 
COURSE BY THE CLERK. All motions and applica- 
tions in the clerk’s office for the issuing of mesne 
process and final process to enforce and execute de- 
crees; for entering decrees pro confesso; and for other 
proceedings in the clerk’s office, which do not require 
an allowance or order of the court, shall be deemed 
motions and applications grantable of course by the 
clerk of the court. But the same may be suspended 
or altered or rescinded by the court upon special cause 
shown. 

Section 8. PROCESS, MESNE AND FINAL: 
FORM OF SUMMONS IN CHANCERY. The sum- 
mons in chancery shall constitute the proper mesne 
process in all suits in equity, in the first instance, to 
require the defendant to appear and answer the bill; 
and, unless otherwise provided by law or specially or- 
dered by the court, a writ of attachment and, if the 
defendant cannot be found, a writ of sequestration, or 
a writ of assistance, as the case may require, shall be 
the proper process to issue for the purpose of com- 
pelling obedience to any interlocutory or final order 
or decree of the court. The form of a summons in 
chancery shall be substantially as follows: 


THE STATE OF FLORIDA to —..__..____.______....... 

You are hereby notified that a suit has been 
brought against you in the Circuit Court for... 
County, Florida, in Chancery, by —..........-...---_-_ 
and you are hereby required to file with the Clerk of 
said Court your written appearance (personally or by 
attorney) in said suit on the first Monday in — 
A. D. 193__., being the day of said month, 
and thereafter to file with said Clerk your written de- 
fenses, if any, to the bill of complaint in said suit at 
the time prescribed by law. 


Herein fail not or judgment will be entered 
against you by default. 
WITNESS my hand and the seal of said Court, at 
A. D. 198..... 


As Clerk of said Circuit Court. 
Section 4. SUMMONS IN CHANCERY: HOW 
ISSUED: WHEN RETURNABLE. No summons in 
chancery shall be issued from the clerk’s office in any 
suit in equity until the bill is filed in the clerk’s of- 
fice. Whenever a bill is filed, the clerk shall issue a 
summons in chancery thereon, as of course, which 
shall be made returnable to the next rule day there- 
after unless there shall not be ten days intervening 
between the day of the issuing of the same and the 
next rule day, in which case the same shall be made 
returnable to the rule day in the next succeeding 
month. Where there is more than one defendant, the 
clerk shall issue but one writ of summons in chancery 
against all of the defendants, unless otherwise directed 
by the complainant or his solicitor. When any sum- 
mons in chancery shall be not returned or returned 
not executed or improperly executed as to any defend- 
ant, the plaintiff shall be entitled to another sum- 
mons in chancery against such defendant or defend- 
ants as often as required, until due service is made. 
Section 5. SERVICE AND RETURN OF SUM- 
MONS IN CHANCERY. The service of and return 
upon summons in chancery shall be as prescribed by 
law in the case of summons ad respondendum. 
Section 6. APPEARANCE. The defendant shall 
file his written appearance, personally or by his solici- 
tor, on the rule day to which the summons in chancery 
is made returnable, provided he has been served with 
process ten days before that date; otherwise his ap- 
pearance day shall be the next rule day succeeding the 
rule day to which the process is returnable. If service 
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is made by publication, the defendant shall file his ap- 
pearance, in the manner stated, on the day fixed in 
the order of publication, if a rule day, or, if not a rule 
day, then on the rule day next succeeding the return 
day fixed in the order of publication. 

Section 7. SIGNATURE OF COUNSEL. Every 
bill or other pleading shall be signed individually by 
one or more solicitors of record, and such signatures 
shall be considered as a certificate by each solicitor 
that he has read the pleading so signed by him; that 
upon the instructions laid before him regarding the 
case there is good ground for the same; that no scan- 
dalous matter is inserted in the pleading; and that it 
is not interposed for delay. Nothing herein shall be 
considered as requiring a litigant to be represented by 
a solicitor. 

Section 8. PARTIES GENERALLY: Every ac- 
tion shall be prosecuted in the name of the real party 
in interest, but an executor, administrator, guardian, 
trustee of an express trust, a party with whom.or in 
whose name a contract has been made for the benefit 
of another, or a party expressly authorized by statute, 
may sue in his own name without joining with him 
the party for whose benefit the action is brought. All 
persons having an interest in the subject of the action 
and in obtaining the relief demanded may join as 
plaintiffs, and any person may be made a defendant 
who has or claims an interest adverse to the plaintiff. 
Any person may at any time be made a party if his 
presence is necessary or proper to a complete deter- 
mination of the cause. Persons having a united in- 
terest may be joined on the same side as plaintiffs or 
defendants, and when any one refuses to join, he may 
for such reason be made a defendant. 

Section 9. INTERVENTIONS: Anyone claim- 
ing an interest in the litigation may at any time 
be permitted to assert his right by intervention, but 
the intervention shall be in subordination to, and in 
recognition of, the propriety of the main proceeding, 
unless otherwise ordered by the court in its discretion. 
Section 10. SUBSTITUTION OF GRANTEE OR 
ASSIGNEE AS PLAINTIFF: The grantee or assignee 
of a cause of action (including receivers, liquidators 
and trustees in bankruptcy), pendente lite, may, on 
the order of the court, be substituted as plaintiff on 
verified motion or petition of the plaintiff or the 
grantee or assignee himself, after notice to the party 
or parties affected. 

Section 11. NOMINAL PARTIES. Where no ac- 
count, payment, conveyance, or other direct relief is 
sought against a party to a suit, not being an infant, 
the party, upon service of the summons in chancery 
upon him, need not appear and answer the bill, un- 
less the plaintiff specially requires him to do so by 
the prayer; but he may appear and answer at his op- 
tion; and if he does not appear and answer he shall 


be bound by all the proceedings in the cause. If the 
plaintiff shall require him to appear and answer he 
shall be entitled to the costs of all the proceedings 
against him, unless the court shall otherwise direct. 

Section 12. TRUSTEES MAY REPRESENT 
BENEFICIARIES. In all suits concerning property 
which is vested in trustees, where such trustees are 
competent to sell and give discharges for the proceeds 
of the sale, or the rents, income or profits of the es- 
tate, all or any, such trustees shall represent the per- 
sons beneficially interested in the estate or the pro- 
ceeds, or the rents, income or profits, and in such 
cases it shall not be necessary to make the persons 
beneficially interested in such property, or rents, in- 
come or profits, parties to the suit; but the court may, 
upon consideration of the matter on the hearing, if it 
shall so think fit, order such persons to be made 
parties. 

Section 183. SUIT TO EXECUTE TRUSTS OF 
WILL: HEIR AS PARTY. In suits to execute the 
trusts of a will, it shall not be necessary to make the 
heir at law a party; but the plaintiff shall be at lib- 
erty to make the heir at law a party where he desires 
to have the will established against him. 

Section 14. CLASS SUITS: EFFECT OF. When 
the question is one of common or general interest to 
many persons constituting a class so numerous as to 
make it impracticable to bring them all before the 
court, one or more may sue or defend for the whole. 

Section 15. SUITS BY OR AGAINST INCOM- 
PETENTS. Guardian ad litem to defend a suit may 
be appointed by the court for infants or other persons 
who are under guardianship, or otherwise incapable 
of suing for themselves. All infants and other per- 
sons so incapable may sue by their guardians, if any. 
or by their next friend; subject, however, to such or- 
ders as the court may direct for the protection of in- 
fants and other persons. 

Section 16. JOINT AND SEVERAL DEMANDS. 
In all cases in which the plaintiff has a joint and sev- 
eral demand against several persons, either as prin- 
cipals or sureties, it shall not be necessary to bring 
before the court as parties to a suit concerning such 
demand all the persons liable thereto; but the plain- 
tiff may proceed against one or more of the persons 
severally liable. 

_ Section 17. DEFECT OF PARTIES: RESISTING 
OBJECTION. Where the defendant shall by his an- 
swer suggest that the bill of complaint is defective 
for want of parties, the plaintiff may, at or before 
the next rule day, or at any other time by special leave 
of the court, assign the cause for argument as a mo- 
tion upon that objection only; and where the plaintiff 
shall not so assign the cause, but shall proceed there- 
with to a hearing, notwithstanding an objection for 


want of parties taken by the answer, he shall not at © 
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the hearing of the cause, if the defendant’s objection 
shall then be allowed, be entitled as of course to an 
order to amend his bill by adding parties; but the 
court shall be at liberty to dismiss the bill, or to allow 
an amendment on such terms as justice may require. 

Section 18. DEFECT OF PARTIES: TARDY OB- 
JECTION. If a defendant shall, at the hearing of a 
cause, object that a suit is defective for want of par- 
ties, not having by motion or answer taken the objec- 
tion and therein specified by name or description the 
parties to whom the objection applies, the court shall 
be at liberty to make a decree saving the rights of the 
absent parties. 

Section 19. DEATH OF PARTY: REVIVOR. In 
the event of the death of either party the court may, 
before or after final decree, in a proper case, upon 
motion, order the suit to be revived by the substitu- 
tion of the proper parties. If the successors or repre- 
sentatives of the deceased party fail to make such ap- 
plication within a reasonable time, then any other 
party may, on motion, apply for such relief, and the 
court, upon any such motion may make the necessary 
orders for notice to the parties to be substituted and 
for the filing of such pleadings or amendments as may 
be necessary, including the appointment of an admin- 
istrator ad litem. 

Section 20. CONSOLIDATION OF CAUSES: 
Upon the motion of any interested party and after 
notice to all other parties affected, the court may or- 
der two or more causes in equity to be consolidated 
upon such terms and conditions as may be just, and 
to prescribe the time and method of pleading and 
procedure and the effect of the decrees to be rendered 
in the cause when so consolidated. Complete identity 
of parties or subject-matter shall not be requisite to 
the consolidation of causes. In any decree of con- 
solidation the court may order that the consolidated 
causes shall preserve their separate existence or be 
merged into a single suit. 

Section 21. PLEADINGS: TECHNICAL FORMS 
ABOLISHED. All technical forms and classes of bills, 
answers and other pleadings in equity are hereby 
abolished. - 

Section 22. BREVITY AND RELEVANCY IN 
PLEADINGS: MOTIONS TO STRIKE. All pleadings 
in an equity cause shall be expressed in as brief and 
succinct terms as reasonably practicable, and shall 
contain no unnecessary recitals of deeds, documents. 
contracts or other instruments in haec verba, or other 
irrelevant, redundant or impertinent matter or scan- 
dalous matter not relevant to the suit. As far as prac- 
ticable, all pleadings shall be stated in successively 
numbered paragraphs. No papers shall be unneces- 
sarily annexed as exhibits. If any pleading or other 
paper filed in the cause shall violate the provisions of 
this section to the prejudice of the opposing party 
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affected the court may, on motion to strike or of its 
own motion, expunge the objectionable matter at the 
cost of the offending party, upon such terms and con- 
ditions as shall be fixed by the court. 

Section 23. EXCEPTIONS FOR IMPERTI- 
NENCE, ETC., ABOLISHED. Exceptions to bills, an- 
swers and other pleadings for scandal, impertinence 
or irrelevancy are abolished, but the court may, upon 
motion to strike or upon its own initiative, strike out 
any redundant, impertinent, irrelevant or scandalous 
and impertinent matter which is prejudicial to the 
opposing party, upon such terms as the court shall 
think fit. 

Section 24. MOTION TO STRIKE NOT TO STAY 
CAUSE UNLESS SO ORDERED. A motion to strike 
a part of a pleading or for better particulars shall not 
stay the progress of the cause, unless so ordered by 
the court; but such an order may be made without 
notice. 

Section 25. FURTHER AND PARTICULAR 
STATEMENT IN PLEADING MAY BE REQUIRED. 
Better particulars of any matter stated in any plead- 
ing may in any case be ordered upon such terms, as 
to costs and otherwise, as may be just. 

Section 26. AMENDMENTS GENERALLY. The 
court may at any time, in furtherance of justice, upon 
such terms as may be just, permit any process, pro- 
ceeding, pleading or record to be amended, or material 
supplemental matter to be set forth in an amended 
pleading. The court, at every stage of the proceed- 
ings, must disregard any error or defect in the pro- 
ceeding which does not affect the substantial rights 
of the parties. 

Section 27. PLEADING SUPPLEMENTAL 
MATTERS. Upon application of either party the 
court may, upon notice and such terms as are just, 
permit him to file and serve an amended pleading, al- 
leging material facts occurring after his former plead- 
ing, or of which he was ignorant when it was made, 
including the judgment or decree of a competent court 
rendered after the commencement of the suit deter- 
mining the matters in controversy or a part thereof. 
No supplemental bill or bill of revivor or bill in the 
nature of either shall be necessary to procure a sub- 
stitution of parties, or for any othe rpurpose, but sub- 
stitution of parties may be made in all cases where it 
becomes necessary by order of the court upon motion, 
and the cause shall thereupon proceed in the same way 
as if there had been no occasion for a change of 
parties. 

Section 28. BILL OF COMPLAINT: CONTENTS. 
Hereafter it shall be sufficient that a bill in equity 
shall contain: 

First: The name, and when known, the residence 
of each plaintiff and defendant; and, if any party be 
under any disability, that fact shall be stated. 


at 
a 
+ 
| 
| 
i 
} 
| 
f 
i 
= 4 
+: 
ag 
i 
| 
« 
i 
i 
ae 
: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Second: A short and simple statement of the ulti- 
mate facts upon which the plaintiff asks relief, omit- 
ting any mere statement of evidence. 

Third: A statement of and prayer for any special 
relief pending the suit or on final hearing, which may 
be stated and sought in alternative forms. If special 
relief pending the suit be desired the bill should be 
verified by the oath of the plaintiff, or someone hav- 
ing knowledge of the facts upon which such relief is 
asked. Prayers for general relief and for subpoena 
shall be omitted. Every bill of complaint shall be con- 
sidered to pray for general relief. 

Section 29. AMENDMENT OF BILL AS OF 
COURSE. The plaintiff may, as of course, amend his 
bill before the defendant has filed his answer thereto, 
but if such amendment be filed after the defendant 
has appeared the plaintiff at his own cost shall furnish 
to each opposing party affected, a copy of the amended 
bill, or of the amendment, as the case may be, unless 
otherwise ordered by the court. After answer filed 
by any defendant, plaintiff may amend by consent of 
such defendant or leave of the court. 

Section 30. FACTS OCCURRING AFTER SUIT 
MAY SUPPORT EQUITY OF BILL. Facts occurring 
after the institution of the suit, if introduced by 
amendment, may be used in support of the equity of 
the bill. 

Section 31. JOINDER OF CAUSES OF ACTION. 
The plaintiff may join in one bill as many causes of 
action, cognizable in equity, as he may have against 
the defendant. But when there is more than one 
plaintiff, the causes of action joined must be joint, and 
if there be more than one defendant the liability must 
be one asserted against all of the material defendants, 
or sufficient grounds must appear for uniting the 
causes of action in order to promote the convenient 
administration of justice. If it appears that any such 
causes of action cannot be conveniently disposed of 
together, the court may order separate trials. 

Section 32. TIME FOR FILING ANSWER, RE- 
PLY AND OTHER PLEADINGS. The defendant 
shall, unless the time be enlarged by the court, file 
his answer or other defensive pleadings in the clerk’s 
office on the rule day next succeeding that fixed for 
the entry of an appearance, whether the service shall 
have been personal or constructive. The reply or 
other pleadings of each cross-defendant shall be filed 
on the rule day next succeeding the service upon such 
cross-defendant of a copy of the answer asserting a 
counter-claim and praying affirmative relief if the 
copy of such answer shall have been served not less 
than twenty days before the rule day, otherwise on 
the next succeeding rule day, except that where serv- 
ice upon the cross-defendant is effected by service 
of a summons in chancery or by publication or under 
any special order in the cause the cross-defendant so 
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served shall file his answer or defensive pleadings at 
the time required by law or such special order. 

Section 33. MOTIONS TO DISMISS: 

(1)) Demurrers Abolished; Substitute Therefor: 
Demurrers are abolished. Every defense in point of 
law arising upon the face of the bill, whether for mis- 
joinder or non-joinder or by reason of insufficiency of 
fact to constitute a valid cause of action in equity, 
which might heretofore have been made by demurrer 
or plea, shall be made by separate motion to dismiss 
or by a motion to dismiss contained in the answer; 
and every such point of law must go to the whole of 
the cause or causes of action stated in the bill and 
may be called up and disposed of before final hearing 
at the discretion of the court. 

(2) Pleas Abolished: Substitute Therefor: Pleas 
are abolished. Every defense heretofore presentable by 
plea in bar or abatement shall be made in the answer, 
and may be separately heard and disposed of before 
the trial of the principal case in the discretion of the 
court. 

(3) Time to Answer If Motion Denied: If the 
motion to dismiss be denied, answer shall be filed 
within ten days thereafter or such other time as may 
be ordered by the court, or a decree pro confesso en- 
tered by the clerk or the judge. 

Section 34. ANSWER: CONTENTS: The defend- 
ant in his answer shall in short and simple terms set 
out his defenses to each claim asserted by the bill. 
omitting any mere statement of evidence and avoiding 
any general denial of the averments of the bill, but 
specifically admitting or denying or explaining the 
facts upon which the plaintiff relies, unless the de- 
fendant is without knowledge, in which case he shall 
so state, such statement operating as a denial. Aver- 
ments other than those of value or amount of dam- 
age, if not denied, shall be deemed confessed, except as 
against an infant, lunatic or other person non compos 
and not under guardianship, but the answer may be 
amended, by leave of the court upon reasonable notice, 
so as to put any averment in issue, when justice re- 
quires it. The signature of the solicitor to the answer 
shall be sufficient without the signature of the de- 
fendant and without the seal of a corporate defendant. 


Section 35. ANSWER MAY INCORPORATE 
COUNTER-CLAIM. 


(1) When Counter-Claim Must Be Stated in 
Answer. The answer must state, in short and simple 
form, any counter-claim arising out of the transaction 
which is the subject-matter of the suit; and may, with- 
out cross-bill, set out any counter-claim against the 
plaintiff which might be the subject of an independ- 
ent suit in equity against him; and such counter- 
claim so set up shall have the same effect as a cross- 
suit, so as to enable the Court to pronounce a final 
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decree in the same suit on both the original and cross- 
claims. 

(2) Prayer for Relief: If the answer contains a 
counter-claim, appropriate special relief shall be ex- 
pressly prayed in respect to the counter-claim, other- 
wise the answer shall be regarded as defensive only; 
but such prayer for special relief shall also be held to 
include any relief grantable under a prayer for gen- 
eral relief. 

(3) Service of Copy of and Process on Counter- 
Claim: If the answer asserts a counter-claim and seeks 
affirmative relief, a copy thereof shall be served with- 
in ten days after filing (unless further time be allowed 
by the Court) upon the solictor of record (if any) of 
the party or parties as to whom the counter-claim and 
affirmative relief is asserted. In case the defendants, 
or any of them, shall by answer assert a counter-claim 
and pray affirmative relief requiring that persons not 
then parties to the suit be brought in as parties to the 
cause, or if the party or parties as to whom the coun- 
ter-claim and affirmative relief is asserted have not 
been served with process, or have been served or have 
appeared but are not represented by a solicitor of rec- 
ord in the cause, the defendant or defendants so filing 
such counter-claim shall be entitled to process by way 
of summons in chancery or by publication, or other- 
wise as prescribed by law, to bring in such other 
persons as defendants thereto. 

(4) Court May Order Other Parties to Be 
Brought in: When in the determination of a counter- 
claim complete relief cannot be granted without the 
presence of parties other than those to the bill, the 
Court may order them to be brought in as defendants. 


(5) Cross-bill in Lieu of Counter-claim: In lieu of . 


a counter-claim in an answer, a defendant may file a 
cross-bill and have process thereon as in a case of an 
original bill. Pleadings to the cross-bill shall be the 
same as to an original bill, so far as applicable. 
Section 36. ANSWER TO AMENDED BILL. 
When a bill shall be amended after answer or motion 
filed or after a motion shall have been sustained with 
leave to amend, the defendant shall plead to the bill 


as amended within ten days after receipt of a copy of. 


the amended bill or of the amendment, as the case 
may be, or within such time as may be fixed by the 
court; otherwise the original answer or motion shall 
be considered as pleaded to the bill as amended. The 
filing of an amended bill or of an amendment to a bill 
before answer or motion is filed shall not extend the 
defendant’s time for pleading, unless such time shall 
be extended by the court on the defendant’s ex parte 
application. 

Section 37. GENERAL REPLICATIONS ABOL- 
ISHED: General replications to answers are hereby 
abolished. Unless the answer assert a counter-claim 
with a prayer for affirmative relief no reply shall be 
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required without a special order of the court, and any 
new or affirmative matter therein shall be deemed to 
be denied by the plaintiff. If the answer include a 
counter-claim with a prayer for affirmative relief, each 
party against whom it is asserted shall file his reply 
thereto within the time prescribed by law. The reply 
shall state the facts relied upon in answer to such 
counter-claim. 

Section 88. TIME FOR ATTACK ON AN- 
SWER, COUNTER-CLAIM OR REPLY. In the ab- 
sence of a special order of the court, ten days and no 


longer shall be allowed the complainant in which to 


move to strike the answer or any part thereof or to 
dismiss a counter-claim contained therein or to set 
down the cause on bill and answer; and the defendant 
shall have a like period of ten days (unless the time be 
extended by special order of the court) in which to 
move to strike the whole or a part of the reply to a 
counter-claim. The period of ten days shall begin to 
run from the filing of the answer or the service of the 
counter-claim, as the case may be. 

Section 39. WHEN CAUSE DEEMED AT 
ISSUE: At the expiration of ten days from the filing 
of the answer, if there be no counter-claim, or, if there 
shall be a counter-claim, then at the expiration of ten 
days from the filing of the reply thereto, the cause 
shall be deemed at issue. If,- however, within such 
period of ten days a motion is filed to strike the whole 
of the answer or reply or to dismiss the counter-claim, 
or if the cause is set down for hearing on bill and 
answer, the cause shall not be deemed at issue until 
the points of law so presented shall have been ruled 
upon by the court. 

Section 49. MOTION FOR DECREE ON BILL 
AND ANSWER. The plaintiff may, within ten days 
after the filing of the answer, or within such further 
time as the court may allow, move for a decree on bill 
and answer, and if the motion be overruled the plain- 
tiff shall have the right to proceed to trial, notwith- 
standing the motion or order thereon; and, if the an- 
swer be found insufficient as a defense, but amend- 
able, the court may permit it to be amended on such 
terms and conditions as may be equitable. 

Section 41. TESTING SUFFICIENCY OF AF- 
FIRMATIVE DEFENSE; EXCEPTIONS FOR IN- 
SUFFICIENCY ABOLISHED. Exceptions for insuf- 
ficiency of an answer are abolished. But if an answer 
assert a counter-claim and pray affirmative relief any 
cross-defendant may, upon due notice, test the suf- 
ficiency of the same by motion to dismiss the counter- 
claim. If found insufficient but amendable the court 
may allow an amendment upon terms, or dismiss the 
counter-claim. 

Section 42. DEFAULT; DECREE PRO CON- 
FESSO. If the defendant shall fail to file his appear- 
ance or shall fail to file his answer or other defense 
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to the bill of complaint, within the time prescribed by 
law, or within such other time ag shall have been fixed 
by the court, then the plaintiff may at his election 
take an order to be entered by the clerk or the judge, 
as of course, that the bill be taken pro confesso; and 
thereupon the cause shall proceed ex parte, and the 
matter or the bill may be decreed by the court accord- 
ingly if the same can be done without an answer and 
is proper to be decreed. 

If the cross-defendant shall fail to file his reply 
or other defense to an answer asserting a counter- 
claim and specially praying relief at the time pre- 
scribed by law, or within such other time as shall have 
been fixed by the court, a decree pro confesso may 
be taken and like proceedings had thereon as in case 
of failure of the defendant to answer or file defensive 
pleadings to the bill of complaint. 


Section 48. DECREE PRO CONFESSO TO BE 
FOLLOWED BY FINAL DECREE: SETTING ASIDE 
DEFAULT. When the bill in any cause is taken pro 
confesso, the court may proceed to a decree, and such 
a decree rendered shall be absolute unless the court 
shall set aside the same or enlarge the time for filing 
the answer for cause shown upon motion and affi- 
davit of the defendant, made and filed within twenty 
days after the entry of the final decree; and no such 
motion shall be granted, except upon such conditions 
as to the court may seem equitable and just, and un- 
less the defendant shall file his answer within such 
time as the court shall direct, and submit to such 
other terms as the court shall direct for the purpose 
of speeding the cause. 


Section 44. PROCEEDINGS IN LIEU OF DE- 
CREE PRO CONFESSO. The plaintiff may, instead 
of causing a decree pro confesso to be entered. if he 
requires any discovery or answer to enable him to 
obtain a proper decree, have process of attachment 
against the defendant to compel the answer; and the 
defendant shall not when arrested upon such process 
be discharged therefrom unless upon filing his answer 
or otherwise complying with such order as the court. 
may direct as to pleading to or fully answering the 
bill within a period to be fixed by the court and under- 
taking to speed the cause. 

Section 45. TRIALS AND EVIDENCE: Evidence 
shall be taken by depositions before or after issue, as 
provided by law or rules of court for actions at law or 
suits in chancery, or before an examiner or master to 
be appointed by the court, or orally before the court. 
Examiners or masters when appointed shall take the 
testimony orally, and unless otherwise directed by the 
court, shall cause the same to be reduced to writing 
and filed in the cause. When testimony is taken be- 
fore the court, the testimony shall, upon motion of 
either party, or upon order of the court, be taken down 


in writing and filed in the cause. In interlocutory mat- 
ters the court may accept affidavits. 

Section 46. TIME FOR TAKING TESTIMONY. 
When any chancery cause shall be at issue and shall 
not have been set for trial before the court, the court 
of its own motion or upon application of either party 
after due notice to the opposite party, shall enter an 
order fixing the time within which the testimony of 
the parties shall be taken. After the entry of such 
an order, the court may, upon good cause shown by 
either party, enlarge the time: and no testimony 
taken after such period shall be allowed to be read in 
evidence at the hearing. All such orders shall be 
entered by the clerk in the Chancery Order Book. In 
the absence of any order by the court extending or 
limiting the time otherwise, three months from the 
time a cause is at issue and no longer shall be allowed 
for the taking of testimony in any cause, unless the 
case has been set for trial before the court. The time 
for taking testimony may be extended by special or- 
der of the court in its discretion or by written stipula- 
tion of the parties filed in the cause, or by oral stip- 
ulation evidenced by the record. 

The foregoing limitation of the time for taking 
testimony shall not apply to a cause proceeding ex 
parte consequent upon the entry of a decree pro con- 
fesso, or to a party against whom a decree pro con- 
fesso shall have been entered, but in such cases testi- 
mony may be taken at any time. 

Section 47. DEPOSITIONS DE BENE ESSE: 

(1) When Such Depositions May Be Taken: No- 
tice: The testimony of any witness may be taken by 
deposition de bene esse, either within or without the 
United States, when the witness resides out of the 
county in which the cause is pending, or is bound on 
a voyage to sea, or is about to leave the State of Flor- 
ida, or to go out of the county in which the cause is 
pending before the time of trial or final hearing, or 
when he is old or infirm. The deposition may be 
taken before any notary public or judicial officer or 
before any officer authorized by the statutes of the 
State of Florida to take acknowledgments or proof of 
execution of deeds. The officer before whom such 
deposition shall be taken shall not be of counsel or 
solicitor to either of the parties or interested in the 
event of the cause. Reasonable notice must first he 
given in writing by the party proposing to take such 
deposition to the opposite party of record, which no- 
tice shall-state the name of the witness or witnesses, 
the time and place of taking his depositions, the name 
of the officer to take the same, and the reason for 
taking such deposition. Whenever, by reason of the 
absence from the jurisdiction of the court of the ad- 
verse party or his solicitor of record or for any other 
reason, the giving of such notice herein required shall 


be impracticable, it shall be lawful to take such de- — 
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positions as there may be urgent necessity for taking 
upon such notice as the judge of the Citcuit Court in 
which the action is pending shall think reasonable and 
by his order direct upon the application of the party 
desiring to take such depositions. Any person may 
be compelled to appear and depose as provided in this 
act in the same manner as witnesses may be compelled 
to appear and testify in court. 

(2) Oath of Witness: Committing Testimony to 
Writing: Every person deposing as provided in the 
preceding paragraph shall be cautioned and sworn to 
testify the whole truth, and shall be carefully exam- 
ined. Such testimony shall be reduced to writing or 
typewriting by the officer taking the depositions, or 
by some person under his personal supervision or by 
the deponent himself in the officer’s presence; and 
shall, after being reduced to writing or typewriting, 
be subscribed by the witness, unless such subscription 
shall be waived by the parties. 

(8) Certification and Return: Every such de- 
position, together with a certificate of the reasons 
aforesaid of taking such deposition and the notice, if 
any, given to the adverse party, shall be by such of- 
ficer sealed up and directed to such court and shall 
remain under his seal until opened by the judge or the 
clerk of such court or by consent of the parties. The 
depositions sealed as aforesaid may be sent by United 
States mail by the officer taking the same to the clerk 
of the court in which such cause is pending, or may 
be delivered into the court or to the clerk of the court 
by such officer or by a party to the cause, his agent 
or solicitor; but, if returned by private hand of a 
party or his agent or solicitor the person so returning 
it must make oath before the court or the clerk that 
he received the deposition sealed as aforesaid from the 
officer taking it, and that it has been in his possession 
ever since, and has not been opened or altered. 

(4) Optional Procedure: Nothing herein shall 
be taken to modify or repeal any other law or rule of 
court providing for other methods of taking deposi- 
tions; but the method of taking depositions herein 
prescribed shall be an additional and optional proce- 
dure for the taking of depositions in causes pending 
in the Circuit Courts of the State of Florida in 
chancery. 

Section 48. DISCOVERY: INTERROGATORIES: 
INSPECTION AND PRODUCTION OF DOCUMENTS: 
ADMISSION OF EXECUTION OR GENUINENESS. 

(1) Right to Propound Interrogatories: The 
plaintiff at any time after filing the bill and not later 
than twenty-one days after issue, and the defendant 
at any time after filing his answer and not later than 
twenty-one days after issue, and either party at any 
time thereafter by leave of the court, may file inter- 
rogatories in writing for the discovery by the opposite 
party or parties of facts and documents material to 
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the support or defense of the cause, with a note at the 
foot thereof stating which of the interrogatories each 
of the parties is required to answer. But no party 
shall file more than one set of interrogatories to the 
same party without leave of the court. 

(2) Interrogatories to Corporations: If any par- 
ty to the cause is a public or private corporation the 
interrogatories may be addressed to the corporation 
alone, and in such case the answers shall be made on 
the oath of an officer or agent of the corporation hav- 
ing personal knowledge, if any there be; or any op- 
posite party may apply to the court for an order al- 
lowing him to file interrogatories to be answered by 
any officer of the corporation, designated either by 
name or his office, and an order may be made accord- 
ingly for the examination of such officer as may ap- 
pear to be proper upon such interrogatories as the 
court may think fit. 

(3) Copies for Interrogated Party: Copies shall 
be filed for the use of the interrogated party, and shall 
be sent by the clerk to the respective solicitors of 
record, or to the last known address of the opposite 
party if there be no record solicitor. 

(4) Answers and Objections to Interrogatories: 
Interrogatories shall be answered, and the answers 
filed in the clerk’s office, within fifteen days after 
they have been served, unless the time be enlarged by 
the court. Each interrogatory shall be answered 
separately and fully and the answers shall be in writ- 
ing, under oath, and signed by the party or corporate 
officer interrogated. Within ten days after the serv- 
ice of interrogatories, objections to them, or any of 
them, may be presented to the court with proof of 
notice of the purpose so to do, and answers shall be 
deferred until the objections are determined, which 
shall be at as early a time as is practicable. In so far 
as the objections are sustained, answers shall not be 
required. 

(5) Remedy for Failure to Answer or Produce 
Papers: The court, upon motion and reasonable notice, 
may make all such orders as may be appropriate to 
enforce answers to interrogatories or to effect the in- 
spection or production of documents in the possession 
of either party and containing evidence material to 
the cause of action or defense of his adversary. Any 
party failing or refusing to comply with such an order 
shall be liable to attachment, and shall also be liable, 
if a plaintiff, to have his bill dismissed, and, if a de- 
fendant, to have his answer stricken out and be placed 
in the same situation as if he had failed to answer. 

(6) Notice to Admit Document: On ten days 
written notice, either party may call on the other to 
admit in writing the execution or genuineness of any 
document, letter or other writing, saving all just ex- 
ceptions; and if such admission be not made five days 
after such service, the costs of proving the document, 


— 
4 | 
| 
a 
| 
4 
4 
i 
: 
“See 
Wy 
| 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


letter or writing shall be paid by the party refusing 
or neglecting to make such admission, unless at the 
trial the court shall find that the refusal or neglect 
was reasonable. 

(7) Effect of Answers: Answers to interroga- 
tories shall be evidence against, but not for, the party 
making them. 

Section 49. PRODUCTION OF BOOKS AND 
WRITINGS FOR INSPECTION OR AT TRIAL. On 
the motion of any party, after reasonable notice, the 
court may order any other party or parties to pro- 
duce books, records and papers containing or believed 
to contain evidence pertinent to the cause of action 
or defense of the movant which are in the possession 
or control of the party or parties named in the mo- 
tion and order, either for inspection before or use at 
the trial, at such time or times and under such reason- 
able terms and conditions as may be prescribed by the 
court in its order on such motion. 

Section 50. STENOGRAPHER: APPOINTMENT: 
FEES. When deemed necessary by the court or of- 
ficer taking testimony, a stenographer may be desig- 
nated who shall take down testimony in shorthand 
and, if required, transcribe the same. His fee shall be 
fixed by the court and taxed ultimately as costs. The 
expense of taking a deposition, or the cost of a tran- 
script, shall be advanced by the party calling the wit- 
ness or ordering the transcript. 

Section 51. ATTENDANCE OF WITNESSES. 
Witnesses who live within the State, and whose testi- 
mony may be taken out of court, may be summoned 
to appear before a commissioner appointed to take 
testimony, or before a master or examiner appointed 
in any cause, by subpoena in the usual form, which 
may be issued by the clerk in blank and filled up 
by the party praying the same, or by the com- 
missioner, master or examiner, requiring the at- 
tendance of witnesses at the time and place specified, 
who shall be allowed for attendance the same com- 
pensation as for attendance in court; and if any wit- 
nesses shall refuse to appear to be sworn or give evi- 
dence it shall be deemed a contempt of the court, which 
being certified to the clerk’s office by the commis- 
sioner, master or examiner, an attachment may issue 
thereupon by order of the court, in the same manner 
as if the contempt were for not attending, or for re- 
fusing to give testimony in, the court. Witnesses may 
be summoned to appear and testify before the court by 
subpoena as in cases at common law. 

Section 52. DEPOSITION DEEMED  PUB- 
LISHED WHEN FILED. Upon the filing of any de- 
position or affidavit taken under any rule or statute 
it shall be deemed published, unless otherwise ordered 
by the court. 

Section 58. OBJECTIONS FOR IRRELEVANCY 
NOT TO BE REPORTED BY EXAMINERS OR COM- 


MISSIONERS: Objections to testimony on the ground 
of irrelevancy or immateriality shall not be taken 
down or reported by an examiner or commissioner (or 
by a general or special master not authorized to make 
findings), but irrelevant or immaterial testimony may 
be stricken on motion, after due notice, at or before 
the final hearing. 

Section 54. GENERAL MASTERS IN CHAN- 
CERY: APPOINTMENT AND OATH. Judges of the 
circuit court may appoint in writing from among the 
members of the bar in such circuit as many general 
masters in chancery as such judges may find neces- 
sary, who shall continue in office until removed by 
the court. The appointment shall be recorded in the 
Chancery Order Book of the court. Every person ap- 
pointed such general master in chancery shall, before 
he shall proceed to discharge any of the duties of his 
said office, take the oath required of officers by the 
constitution and laws of this State, and such oath 
shall be entered at full length in the Chancery Order 
Book. 

Section 55. GENERAL POWERS AND DUTIES 
OF MASTERS. Every master in chancery, general or 
special, shall perform, under the direction of the court, 
all the duties which, according to the practice in chan- 
cery, appertain to the office. He shall have all the 
powers conferred on masters in chancery by the rules 
of practice prescribed by the Supreme Court of the 
United States for chancery courts of the United 
States not inconsistent with the laws and rules ot 
practice of this State. Process issued by the master 
shall be directed to all and singular the sheriffs or 
any constables within the State. Hearings before any 
master, general or special, examiner or commissioner 
shall be held within the county in which the action is 
pending, except that by leave of court or stipulation 
of the parties affected hearings may be held at any 
place within or without the State in order to meet the 
convenience of the witnesses or the parties. All of the 
grounds of disqualification of a circuit judge shall ap- 
ply to general and special masters. 

Section 56. BOND OF MASTERS. The court 


may require general or special masters in chancery 


when appointed to dispose of property, real or per- 
sonal, or when appointed as receivers, or when the 
same is not otherwise provided by law, to give bond 
and surety in such manner and with such penalty for 
the payment over of all moneys which may come into 
their hands, and for due performance of their duties, 
as the court may direct. Such bond shall be made 
payable to the State of Florida, and shall be for the 
benefit of all persons affected or aggrieved by any act 
or mal-conduct of the person required to give such 
bond. 

Section 57. SPECIAL MASTERS IN CHAN- 
CERY. The court may appoint, for any particular 
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service required by it, from among the members of 
the bar of such court in active practice, special mas- 
ters in chancery who shall be governed by all the pro- 
visions of law and rules of court relating to masters 
in chancery, general and special, except that they shall 
not be required to make oath or give bond unless re- 
quired by the court. Provided that in all cases upon 
a proper showing to the court that such appointment 
is advisable in the particular case, a person other than 
a member of the bar may be appointed as special 
master. 

Section 58. REFERENCE TO MASTER. When- 
ever any reference of any matter is made to a master 
to examine and report thereon, the party at whose in- 
stance or for whose benefit the reference is made shall 
cause the same to be presented to the master for a 
hearing with all reasonable dispatch. If he shall omit 
to do so, the adverse party shall be at liberty forth- 
with to cause proceedings to be had before the master, 
at the cost of the party procuring the reference. 

Section 59. HEARINGS BEFORE MASTER. 
Upon every such reference, it shall be the duty of the 
master, as soon as he reasonably can after the same 
is brought before him, to assign a time and place for 
proceedings in the same, and to give due notice there- 
of to each of the parties; and if either party shall fail 
to appear at the time and place appointed, the master 
shall be at liberty to proceed ex parte, or, in his dis- 
cretion, to adjourn the examination and proceedings 
to a future day, giving notice to the absent party of 
such adjournment; and it shall be the duty of the 
master to proceed with all reasonable diligence in 
every such reference, and with the least practicable 
delay, and either party shall be at liberty to apply to 
the court for an order to the master to speed 
the proceedings and to make his report, and to certify 
to the court the reason for any delay. The evidence 
in all examinations shall be taken down in writing by 
the master or by some other person by his authority 
in his presence and filed with his report. 

Section 60. PROCEDURE BEFORE MASTER. 
The master shall regulate all the proceedings in every 
hearing before him, upon every reference; and he 
shall have full authority to examine the parties in the 
cause, upon oath, touching all matters contained in 
the reference; and also to require the production of 
all books, papers, writings, vouchers and other docu- 
ments applicable thereto; and also to examine on oath. 
orally, all witnesses produced by the parties before 
him, or by deposition, or otherwise, and also to direct 
the mode in which the matters requiring evidence 
shall be proved before him; and generally to do all 
other acts, and direct all other inquiries and proceed- 
ings in the matters before him, which he may deem 
necessary and proper to the justice and merits thereof 
and the rights of the parties. 
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Section 61. FORM OF ACCOUNTS BEFORE 
MASTER. All parties accounting before a master 
shall bring in their respective accounts in the form of 
debtor and creditor; and any of the other parties who 
shall not be satisfied with the account so brought in 
shall be at liberty to examine the accounting party 
orally, or upon interrogatories, or by depositions, as 
the master shall direct. 

Section 62. FORMER PROOFS MAY BE USED. 
All affidavits, depositions and documents which have 
been previously made, read or used in the court upon 
any proceeding in the cause or matter may be used 
before the master or the court. 

Section 68. CLAIMANTS BEFORE MASTER 
EXAMINABLE BY HIM. The master shall be at 
liberty to examine any cretlitor or other person com- 
ing in to claim before him, either upon written inter- 
rogatories or orally, or in both modes, as the nature 
of the case may appear to him to require. The evi- 
dence upon such examinations shall be taken down by 
the master, or by some other person by his order and 
in his presence, if either party requires it, in order 
that the same may be used by the court if necessary. 

Section 64. MASTER’S REPORT: DOCUMENTS 
IDENTIFIED BUT NOT SET FORTH. In the re- 
ports made by the master to the court, no part of any 
statement of facts, account, charge, affidavit, deposi- 
tion, examination or answer brought in or used before 
him shall be stated or recited. But such statement of 
facts, account, charge, affidavit, deposition, examina- 
tion, or answer shall be identified, and referred to, so 
as to inform the court what statement of facts, ac- 
count, charge, affidavit, deposition, examination or 
answer were so brought in or used. 

Section 65. FILING OF MASTER’S REPORT 
AND NOTICE THEREOF: EXCEPTIONS: HEAR- 
ING. The master, as soon as his report is ready, shall 
return the same into the clerk’s office, and the day of 
return shall be noted by the clerk in the progress 
docket. Immediately upon returning his report, the 
master shall give written notice of the filing thereof 
to counsel for the respective parties, and file a copy 
of such notice together with his certificate as to the 
service upon each counsel and the manner of such 
service. The parties shall have ten days from the time 
of the receipt of such notice within which to file ex- 
ceptions to said report. The said time may be en- 
larged by the court for good cause shown upon appli- 
cation of either party and said application may be 
heard by the court ex parte. If no exceptions are filed 
within the said period by either party, the report shall 
be confirmed by order of the court or in or by the 
final decree. If exceptions are filed they shall stand 
for hearing before the court upon reasonable notice 
by either party. 

Section 66. FORM OF DECREE. In drawing up 
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decrees and orders, neither the bill, nor answer, nor 
other pleadings, nor any part thereof, nor the report 
of any master, nor any other prior proceeding, nor 
any finding of law or fact need be recited or stated 
in the decree or order; but the decree and order shall 
begin, in substance, as follows: “This cause came on 
to be heard (or to be further heard, as the case may 
be), and was argued by counsel; and thereupon, upon 
consideration thereof, it was ordered, adjudged and 
decreed as follows, viz:” (Here insert the decree or 
order). 

Section 67. ENFORCEMENT OF FINAL DE- 
CREES. Final process to execute any decree may, if 
the decree be solely for the payment of money, be by 
a writ of execution, or other appropriate process or 
proceedings. Executions on decrees for money shall 
issue and be governed by the law relating to executions 
on judgments. If the decree be for the performance 
of any specific act, as, for example, for the execu- 
tion of a conveyance of land or the delivering up of 
deeds or other documents, the decree shall, in all 
cases, prescribe the time within which the act shall 
be done, of which the defendant shall be bound, with- 
out further service, to take notice; and upon affidavit. 
of the plaintiff, filed in the clerk’s office, that the 
same has not been complied with within the prescribed 
time, the clerk shall issue a writ of attachment 
against the delinquent party, from which, if attached 
thereon, he shall not be discharged, unless upon a full 
compliance with the decree and the payment of all 
costs, or upon a special order of the court, upon mo- 
tion and affidavit, enlarging the time for the perform- 
ance thereof. If the delinquent party cannot be found 
a writ of sequestration shall issue against his estate, 
upon the return of non est inventus, to compel obedi- 
ence to the decree. Where a decree shall be made for 
a conveyance, release or acquittance of land, or any 
interest therein, and the party against whom the said 
decree shall pass shall not comply therewith by the 
time appointed, then such decree shall be considered 
and taken in all courts of law and equity to have the 
same operation and effect as if the conveyance, re- 
lease or acquittance had been executed conformably 
to such decree, and this notwithstanding any dis- 
ability of such parties by infancy, lunacy, coverture 
or otherwise; and if any other decree, injunction or 
mandatory order for the specific performance of any 
act or contract be not complied with, the court or 
judge, besides, or instead of, proceedings against the 
disobedient party for a contempt or by sequestration 
may by order direct that the act required to be done 
be done, so far as practicable, by some other person 
appointed by the court or judge, at the cost of the 
disobedient party, and the act, when so done, shall 
have like effect as if done by him. 

Section 68. CORRECTION OF CLERICAL MIS- 


TAKES IN ORDERS AND DECREES. Decrees may 
be signed when pronounced, and may be recorded at 
once. Clerical mistakes in decrees, or decretal orders, 
or errors arising from any accidental slip or omission 
may, at any time, be corrected by order of the court 
or judge upon petition, without the form or expense 
of a rehearing. 

Section 69. WRIT OF ASSISTANCE. When any 
decree or order is for the delivery of possession, upon 
proof made by affidavit of a demand and refusal to 
obey the decree or order, the party prosecuting the 
same shall be entitled to a writ of assistance, to be 
issued by the clerk only on the order of the court. 

Section 70. REHEARINGS. Every petition for 
rehearing shall contain the special matter or cause on 
which such rehearing is applied for, shall be signed by 
counsel, and the facts therein stated, if not apparent 
on the record, shall be verified by the oath of the 
party, or by some other person. No rehearing shall 
be granted unless the petition is filed within twenty 
days after the recording of the decree. 

Section 71. PETITION FOR REHEARING AS 
STAY. No petition for rehearing shall operate to stay 
the proceeding unless so ordered by the court. The 
court, in granting any such stay of proceeding, may 
fix the terms and conditions of such stay. The court 
on ex parte application may grant a stay on such peti- 
tion for a period not exceeding five days, but no stay 
for a longer period shall be granted except on notice 
previously given to the opposing party. 


Section 72. PROCESS IN BEHALF OF AND 
AGAINST PERSONS NOT PARTIES. Every person, 
not being a party in any cause, who has obtained an 
order, or in whose favor an order shall have been 
made, may enforce obedience to such order by the 
same process as if he were a party; and every person, 
not being a party against whom obedience to any or- 
der of the court may be enforced, shall be liable to the 
same process for enforcing obedience to such orders 
as if he were a party. 


Section 73. INJUNCTIONS: NOTICE: ALLEGA- 


TIONS OF BILL OF COMPLAINT. In all cases of 


applications for injunctions, the judge to whom pre- 
sented, before granting the same, shall be satisfied 
that sufficient notice of the application has been given 
to the party sought to be enjoined and of the time 
and place when the motion is to be made, and no 
order for such injunction shall be granted without 
such notice, unless it is manifest to such judge, from 
the sworn allegations in the bill or the affidavit of 
the complainant or other competent person, that the 
injury apprehended will be done if an immediate rem- 
edy is not afforded, when he may grant instanter an 
order restraining the party complained of until the 
hearing or the further order of the court, which re- 
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straining order shall have all the force of an injunc- 
tion until rescinded or modified by the court. 


Section 74. RECEIVERS: APPOINTMENT AND 
REPORT OF. The provisions of the foregoing sec- 
tion as to notice shall apply to applications for the 
appointment of receiver or other extraordinary rem- 
edy in equity to the extent they may be applicable. 
Every receiver shall, within twenty days after his ap- 
pointment, file in the clerk’s office a just and true in- 
ventory under oath of the whole real and personal es- 
tate coming under his control or to his possession un- 
der his order of appointment. The receiver shall, af. 
the expiration of three months from the date of his 
appointment and every three months thereafter and 
at such other times as may be ordered by the court. 
file in the same office an inventory and account un- 
der oath of his trust and of any additional property 
or effects which he has discovered or which shall have 
come to his hands since his appointment and of the 
amount remaining in his hands or invested by him, 
and of the manner in which the same is secured or 
invested, stating the balance due from or to him at 
the time of rendering his last account, and his re- 
ceipts and expenditures since that time, in the form 
of debtor and creditor. Whenever a receiver shall 
neglect to file the inventory and account above re- 
quired, the court shall direct a special order to be en- 
tered requiring the receiver within not more than 
twenty days after service of a copy of such order upon 
him personally, or at his place of residence in case of 
his absence, to file such inventory and account and to 
pay out of his own funds the expenses of the order 
and the proceedings thereon, or that an attachment 
issue against him, and directing the clerk with whom 
the order may have been entered, to cause a copy of 
the same to be served on the delinquent and to certify 
his default to the court, if the terms of the order be 
not complied with. The court may grant leave to put 
the bond or recognizance of the receiver in suit 
against the sureties without notice to the sureties of 
the application for such leave. 


Section 75. ACTION AT LAW ERRONEOUSLY 
BEGUN AS SUIT IN EQUITY: TRANSFER TO 
COURT OF LAW. If at any time it appear that a suit 
commenced in equity should have been brought as an 
action at law, it shall be forthwith transferred to the 
law court of competent jurisdiction and be there pro- 
ceeded with, with only such alteration in the plead- 
ings as shall be essential. In such cases an order 
shall be made by the Court for the transfer of the 
cause and the transmission of all papers filed therein 
to the proper law court, and thereupon the originals 
of such papers shall be so transmitted and filed, to- 
gether with a certified copy of the order; provided, 
however, that when the transfer is to the law side of 
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the same court it shall be effected by the order of 
transfer. 

Section 76. NOTICES AND COPIES: HOW 
SERVED AND WHEN REQUIRED: 

(1) Upon Whom and How Served: Notice by or 
to or service upon a solicitor of record shall have the 
same force and effect as personal notice by or to or 
service upon the party represented by such solicitor. 
Notices, copies and other papers to be served upon a 
party, other than original process, may be served by 
delivery to the party or his solicitor of record or by 
sending the same by mail to such party or his solicitor 
of record at his usual post office address, unless oth- 
erwise expressly provided in this act, and such service 
when proved by affidavit of mailing shall be prima 
facie sufficient. 

(2) No Notice to Party in Default: No notice of 
any motion, hearing or any other proceeding under a 
bill of complaint or under answer asserting a coun- 
ter-claim and praying affirmative relief shall be 
required as to a party against whom a decree pro 
confesso has been taken, and no time need elapse as 
to any such defaulting party in order to allow the 
court to proceed with the cause. 

Section 77. TIME WHEN THIS ACT SHALL 
TAKE EFFECT AND CASES TO WHICH IT SHALL 
APPLY: This act shall be in force and effect on and 
after October 1, 1931, and shall govern all proceedings 
in cases then pending or thereafter brought, save that 
where in any cause pending at the time this act be- 
comes effective an order or decree has been made or 
act done which cannot be changed without doing sub- 
stantial injustice, the Court may give effect to such 
order, decree or act to the extent necessary to avoid 
any such injustice. 

Section 78. STATUTES REPEALED: That Sec. 
tions 3107, 3108, 3109, 3110, 3116, 3118, 3119, 3120, 
3121, 3122, 3128, 3124, 3125, 3126, 3127, 3128, 3129, 
3130, 3131, 3133, 3134, 3135, 3136, 3137, 3138, 3139, 
3140, 3141, 3142, 3148, 3144, 3145, 3146, 3147, 3148, 
3149, 3151, 3152, 3153, 3158, 3159, 3162, 3163, 3164, 
3165 and 3166, of the Revised General Statutes of the 
State of Florida, being Sections 4891, 4892, 4893, 4894, 
4902, 4904, 4905, 4906, 4907, 4908, 4909, 4910, 4912, 
4913, 4914, 4915, 4916, 4917, 4918, 4920, 4921, 4922, 
4923, 4924, 4925, 4926, 4927, 4928, 4929, 4939, 4931, 
4932, 4933, 4934, 4935, 4936, 4938, 4939, 4940, 4945, 
4946, 4951, 4952, 4956, 4957 and 4958, Compiled Gen- 
eral Laws of Florida, and Chapter 13660, approved 
May 17, 1929, entitled “An act to amend Section 
3124 of the Revised General Statutes of Florida en- 
titled Insufficient Answers and Proceedings Thereon,” 
same being Section 4910, of the Compiled General Laws 
of Florida and all laws and parts of laws inconsistent 
or in conflict herewith are hereby repealed. Nothing in 
this act shall be held or construed to abrogate the pow- 
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er of the Supreme Court of Florida to make rules of 
practice in chancery cases not inconsistent with this 
act, or to repeal chapter 13625, Acts of 1929, entitled 
“An act to amend section one of Chapter 11993, Acts 
of 1927, being section 5751, Compiled General Laws of 
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Florida, 1927, relating to deficiency decrees and com- 
mon law suits to recover on deficiencies.” 

Section 79. SHORT TITLE: This act shall be 
known and may be cited as “1931 Chancery Act.” 
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FLORIDA UNIFORM SECURITIES ACT PASSED AT THE 1931 SESSION OF THE 
LEGISLATURE 


(HOUSE BILL No. 436) 

AN ACT Regulating the Sale of Securities and to 
Make Uniform the Law Relating Thereto, and to 
Repeal Statutes Which Are Inconsistent Here- 
with. 

BE IT ENACTED BY THE LEGISLATURE OF THE 
STATE OF FLORIDA: 

Section 1. DEFINITIONS. When used in this act 
the following terms shall, unless the text otherwise 
indicates, have the following respective meanings: 

(1) “Security” shall include any note, stock, 
treasury stock, bond, debenture, evidence of indebt- 
edness, certificate of interest or participation, or right 
to subscribe to any of the foregoing, certificates of in- 
terest in a profit-sharing agreement, certificate of in- 
terest in an oil, gas or mining lease, collateral trust 
certificate, pre-organization certificate, pre-organiza- 
tion subscription, any transferable share, investment 
contract, or beneficial interest in title to property, 
profits or earnings or any other instrument .com- 
monly known as a security; including an interim or 
temporary bond, debenture, note, certificate, or re- 
ceipt for a security or for subscription to a security. 

(2) “Person” shall include a natural person, a cor- 
poration created under the laws of this or any other 
state, country, sovereignty, or political subdivision 
thereof, a partnership, an association, a joint stock 
company, a trust and any unincorporated organization. 
As used herein the term “trust” shall not include a 
trust created or appointed under or by virtue of a 
last will and testament, or by. a court of law or equity, 
or any public charitable trust. 

(3) “Sale” or “sell” shall include every disposi- 
tion, or attempt to dispose of a security or interest 
in a security for value. Any security given or deliv- 
ered with, or as a bonus on account of, any purchase of 
securities or any other thing, shall be conclusively pre- 
sumed to constitute a part of the subject of such pur- 
chase and to have been sold for value. “Sale” or “Sell” 
shali also include a contract to sell, an exchange, an 
attempt to sell, an option of sale, a solicitation of a 
sale, a subscription or an offer to sell, directly or by 
an agent, or a circular, letter, advertisement or other- 
wise: provided, that a privilege pertaining to a secur- 
ity giving the holder the privilege to convert such se- 
curity into another security of the same issue shall 
not be deemed a sale of such other security within 
the meaning of this definition and such privilege shall 
not be construed as affecting the status of the se- 
curity to which such privilege pertains with respect 


to exemption or registration under the provisions of 
this Act, but when such privilege of conversion shall be 
exercised such conversion shall be subject to the lim- 
itations hereinafter provided in sub-section (h) of 
Section 5; and provided further that the issue or trans- 
fer of a right pertaining to a security and entitling 
the holder of such right to subscribe to another se- 
curity of the same issuer, when such right is issued 
or transferred with the security to which it pertains, 
shall not be deemed a sale of such other security 
within the meaning of this definition and such right 
shall not be construed as affecting the status of the se- 
curity to which such right pertains with respect to 
exemption or registration under the provisions of this 
Act; but the sale of such other security upon the 
exercise of such right shall be subject to the pro- 
visions of this Act. 


(4) “Dealer” shall include every person other 
than a salesman who in this State engages either for 
all or part of his time directly or through an agent 
in the business of selling any securities issued by an- 
other person or purchasing or otherwise acquiring 
such securities from another for the purpose of resell- 
ing them or of offering them for sale to the public, 
or offering, buying, selling or otherwise dealing or 
trading in securities as agent or principal for a com- 
mission or at a profit, or who deals in futures or dif- 
ferences in market quotations of prices or values of 
any securities or accepts margins on purchases or 
sales or pretended purchases or sales of securities: 
provided that the word ‘dealer’ shall not include a 
person having no place of business in this State who 
sells or offers to sell securities exclusively to brokers 
or dealers actually engaged in buying and selling se- 
curities as a business. 

(5) “Issuer” shall mean and include every per- 
son who proposes to issue, has issued, or shall here- 
after issue any security. Any person who acts as a 
promoter for and on behalf of a corporation, trust or 
unincorporated association or partnership of any kind 
to be formed shall be deemed to be an issuer. 

(6) “Salesman” shall include every natural per- 
son, other than a dealer, employed or appointed or 
authorized by a dealer or issuer, to sell securities in 
any manner in this State. The partners of a partner- 
ship and the executive officers of a corporation or 
other association registered as a dealer shall not be 
salesmen within the meaning of this definition. 


(7) “Broker” shall mean dealer as herein defined. 
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(8) “Agent” shall mean salesman as herein de- 
fined. 

(9) “Commission” shall mean the Securities Com- 
mission of this State. . 

(19) “Mortgage” shall be deemed to include any 
trust instrument to secure a debt. 

Section 2. SECURITIES COMMISSION. A com- 
mission is hereby created to be known as Florida Se- 
curities Commission, whose duty it shall be to ad- 
minister and provide for the enforcement of all the 
provisions of this Act. Said Commission shall consist 
of the Comptroller, the Treasurer and the Attorney 
General of the State of Florida, any two of whom 
shall constitute a quorum. Said Commission shall have 
its office in the City of Tallahassee in rooms to be 
provided by the State for that purpose and all of its 
records shall be there kept. It shall hold meetings upon 
such days as may be determined by the Commission, 
and may hold special meetings upon the call of the 
Chairman or any two members. It shall keep a complete 
record of all its meetings, of its acts, and of the busi- 
ness it transacts, and may prepare all necessary regu- 
lations and blank forms for the conduct of its busi- 
ness. 

Section 3. The Commission may employ from time 
to time, such other clerks and employees, as are neces- 
sary for the administration of this act. 

The commission and each of the employees shall 
take and subscribe and file the oath of office pre- 
scribed by law. 

The Commission or any person appointed or em- 
ployed by the Commission shall be reimbursed, in ad- 
dition to their salary or compensation when required 
to travel on official duties, the railroad fare, board, 
lodging and other traveling expenses necessary and 
actually incurred by each of them in the performance 
of the duties required by this act or performed by the 
direction of the Commission. 

The Commission shall report to the Governor an- 
nually. The report shall contain an account of the 
wor< of the Commission during the period covered 
and such data and information as may be deemed 
necessary or appropriate. 

Section 4. EXEMPT SECURITIES. Except as 
hereinafter otherwise expressly provided, the provi- 
sions of this act shall not apply to any of the follow- 
ing classes of securities: 

(a) Any security issued or guaranteed by the 
United States or any territory or insular possession 
thereof, or by the District of Columbia, or by any 
State of the United States or political subdivision or 
agency thereof. 

(b) Any security issued or guaranteed by any 
foreign government with which the United States is 
at the time of the sale or offer of sale thereof main- 
taining diplomatic relations, or by any State, province 


or political subdivision thereof having the power of 
taxation or assessment, which security is recognized 
at the time it is offered for sale in this State as a 
valid obligation by such foreign government or by 
such State, province or political subdivision thereof is- 
suing the same. 

(c) Any security issued by and representing an 
interest in or a direct obligation of a national bank 
or issued by any federal land bank or joint-stock land 
bank or national farm loan association under the pro- 
visions of the Federal Farm Loan Act of July 17, 1916, 
or by any corporation created and acting as an in- 
strumentality of the Government of the United States 
pursuant to authority granted by the Congress of the 
United States. 

(d) Any security issued or guaranteed either as 
to principal, interest or dividend by a corporation own- 
ing or operating a railroad or any other public service 
utility; provided, that such corporation is subject to 
regulation or supervision either as to its rates and 
charges or as to the issue of its own securities by a 
public commission, board or officer of the Govern- 
ment of the United States, or of any State, territory 
or insular possession thereof, or of any municipality 
located therein, or of the District of Columbia, or 
of the Dominion of Canada or any province thereof; 
also equipment securities based on chattel mortgages, 
leases or agreements for conditional sale of cars, mo- 
tive power or other rolling stock mortgaged, leased 
or sold to or furnished for the use of or upon such 
railroad or other public service utility corporation or 
where the ownership or title of such equipment is 
pledged or retained in accordance with the provisions 
of the laws of the United States or of any state, or 
of the Dominion of Canada, to secure the payment of 
such equipment securities; also bonds, notes or other 
evidences of indebtedness issued by a holding corpora- 
tion and secured by collateral consisting of any securi- 
ties hereinabove in this clause (d) described; provided, 
that the collateral securities equal in fair value at 
least 125 per centum of the par value of the bonds, 
notes or other evidences of indebtedness so secured. 


(e) Any security issued by a corporation or- 


ganized exclusively for religious, educational, benevol- 
ent, fraternal, charitable or reformatory purposes and 
not for pecuniary profit, and no part of the net earn- 
ings of which inures to the benefit of any private stock- 
holder or individual. 

(f) Securities appearing in any list of securities 
dealt in on the Stock Exchange of New York, Boston, 
Chicago, or any other city of the United States of 
more than one million inhabitants, the Board of Trade 


of the City of Chicago or fhe New York Curb Ex- 


change, and which securities have been so listed pur- 
suant to official authorization by such exchange, and 
also all securities senior to any securities so listed, or 
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represented by subscription rights which have been 
so listed, or evidences of indebtedness guaranteed by 
companies any stock of which is so listed, such securi- 
ties to be exempt only so long as such listings shall 
remain in effect. The Commission shall have power 
to deny this exemption with reference to any partic- 
ular security listed on any of such exchanges, by order 
published in such manner as the Commission shall find 
proper. 

(g) Securities appearing in any list of securities 
dealt in on any other recognized and responsible stock 
exchange which has been previously approved by the 
Commission, and which securities have been so listed 
pursuant to official authorization by such exchange, 
and also all securities senior to any securities so list- 
ed, or represented by subscription rights which have 
been so listed, or evidences of indebtedness guaranteed 
by companies any stock of which is so listed, such se- 
curities to be exempt only so long as such listing shall 
remain in effect. The Commission shall have power at 
any time to withdraw approval theretofore granted by 
it to any exchange, and upon such withdrawal no se- 
curity listed on such exchange shall be longer entitled 
to the benefit of such exemption. The Commission shall 
also have power to deny this exemption with refer- 
ence to any particular security listed on any such ex- 
changes, by order published in such manner as the 
Commission shall find proper. 

(h) Any security issued by and representing an 
interest in or a direct obligation of any state bank. 
trust company or savings institution incorporated un- 
der the laws of and subject to the examination, su- 
pervision, and control of this state; or by any in- 
surance company under the supervision of the offici- 
als of this state: or issued by any building and loan 
association of this state under like supervision. 

(i) Negotiable promissory notes or commercial 
paper: provided, that such issue of notes or commer- 
cial paper matures in not more than twelve months 
from date of issue and shall be issued within three 
months after the date of sale. 

(j) Any security, other than common stock, pro- 
viding for a fixed return, which has been outstand- 
ing and in the hands of the public for a period of not 
less than five years, upon which no default in pay- 
ment of principal or failure to pay the return fixed, 
has occurred for a continuous immediately preceding 
period of five years. 

Section 5. EXEMPT TRANSACTIONS. Except as 
hereafter expressly provided, the provisions of this act 
shall not apply to the sale of any security in any of 
the following transactions: 

(a) At any judicial, executor’s, administrator’s, 
guardian’s, or conservator’s sale, or at any sale by a 
receiver or trustee in insolvency or bankruptcy. 

(b) By or for the account of a pledge holder or 
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mortgage selling or offering for sale or delivery in the 
ordinary course of business and not for the purpose 
of avoiding the provisions of this act. to liquidate a 
bona fide debt, a security pledged in good faith as se- 
curity for such debt. ; 

(c) An isolated transaction in which any security 
is sold, offered for sale, subscription or delivery by 
the owner thereof, or by his representative for the 
owner’s account, such sale or offer for sale, subscrip- 
tion or delivery not being made in the course of re- 
peated and successive transactions of a like character 
by such owner, or on his account by such representa- 
tive, and such owner or representative not being the 
underwriter of such security. 

(d) The distribution by a corporation, actively en- 
gaged in the business authorized by its charter, of se- 
curities to its stockholders or other securities holders 
as a stock dividend or other distribution out of earn- 
ings or surplus; or the issuance of securities to the 
security holders or other creditors of a corporation in 
the process of a bona fide reorganization of such cor- 
poration made in good faith and not for the purpose 
of avoiding the provisions of this act, either in ex- 
change for the securities of such security holders or 
claims of such creditors or partly for cash and partly 
in exchange for the securities or claims of such se- 
curity holders or creditors; or the issuance of addi- 
tional capital stock of a corporation sold or distrib- 
uted by it among its own stockholders exclusively, 
where no commission or other remuneration is paid or 
given directly or indirectly in connection with the sale 
or distribution of such increased capital stock. 

(e) The sale, transfer or delivery of any securi- 
ties to any bank, savings institution, trust company, 
insurance company or to any corporation or to any 
broker or dealer; provided, that such broker or dealer 
is actually engaged in buying and selling securities 
as a business. 

(f) The transfer or exchange by one corporation 
to another corporation of their own securities in con- 
nection with a consolidation or merger of such cor- 
porations. 

(g) Bonds or notes secured by mortgage upon 
real estate or tangible personal property where the 
entire mortgage together with all of the bonds or 
notes secured thereby are sold to a single purchaser at 
a single sale. 

(h) The issue and delivery of any security in 
exchange for any other security of the same issuer 
pursuant to a right of conversion entitling the holder of 
the security surrendered in exchange to make such 
conversion, provided that the security in exchange to 
make such conversion, provided that the security so 
surrendered has been registered under the law or was, 
when sold, exempt from the provisions of the law and 
that the security issued and delivered in exchange if 
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sold at the conversion price, would at the time of such 
conversion fall within the class of securities entitled 
to registration by notification under the law. Upon 
such conversion the par value of the security sur- 
rendered in such exchange shall be deemed the price 
at which the securities issued and delivered in such 
drainage are sold. 

(i) Subscriptions for shares of the capital stock of 
a corporation prior to the incorporation thereof under 
the laws of this State, when no expense is incurred, 
or no commission, compensation or remuneration is 
paid or given for or in connection with the sale or dis- 
position of such securities. 

(j) The sale or distribution of securities of any 
public utility corporation operating in this state, or the 
securities of any public utility controlling such first 
mentioned public utility which is subject to regulation 
by the public service commission of any state or by the 
Interstate Commerce Commission or by any other 
similar state or federal regulatory body, when such 
securities are “exempt securities” under Section 4 of 
this Act and such sale or distribution is made by the 
corporation issuing such securities, or any subsidiary 
thereof, through the employees of the public utility 
so operating in this state. 

Section 6. REGISTRATION OF SECURITIES. No 
securities except of a class exempt under any of the 
provisions of Section 4 hereof or unless sold in any 
transaction exempt under any of the provisions of 
Section 5 hereof shall be sold within this State unless 
such securities shall have been registered by notifi- 
cation or by qualification as hereinafter defined. Reg- 
istration of stock shall be deemed to include the reg- 
istration of rights to subscribe to such stock if the 
notice under Section 7 or the application under Sec- 
tion 8 for registration of such stock includes a state- 
ment that such rights are to be issued. A record of the 
registration of securities shall be kept in a Register 
of Securities to be kept in the office of the Commis- 
sion in which Register of Securities shall also be re- 
corded any orders entered by the Commission with re- 
spect to such securities. Such register, and all informa- 
tion with respect to the securities registered therein 
shall be open to public inspection. 

Section 7. REGISTRATION BY NOTIFICATION. 

I. SECURITIES ENTITLED TO REGISTRATION 
BY NOTIFICATION. 

The following classes of securities shall be entitled 
to registration by notification in the manner provided 
in this section: 

(1) Securities issued by a corporation, partner- 
ship, association, company, syndicate or trust owning a 
property, business or industry which has been in con- 
tinuous operation not less than three years and which 
has shown during a period of not less than two years or 
more than ten years next prior to the close of its last 


fiscal year preceding the offering of such securities, 
average annual net earnings, after deducting all prior 
charges not including the charges upon securities to 
be retired out of the proceeds of sale, as follows: 

(a) In the case of interest-bearing securities, not 
less than one and one-half times the annual interest 
charge thereon and upon all other outstanding interest- 
bearing obligations of equal rank. 

(b) In the case of preferred stock, not less than 
one and one-half times the annual dividend require- 
ments on such preferred stock and on all other out- 
standing stock of equal rank. 

(c) In the case of common stock not less than five 
per centum upon all outstanding common stock of equal 
rank, together with the amount of common stock then 
offered for sale reckoned upon the price at which such 
stock is then offered for sale or sold. 

The ownership by a corporation, partnership, as- 
sociation, company, syndicate or trust of more than 
fifty per centum of the outstanding voting stock of a 
corporation shall be construed as the proportionate 
ownership of the property, business or industry of such 
corporation, and shall permit the inclusion of the earn- 
ings of such corporation applicable to the payment of 
dividends upon the stock so owned in the earnings of 
the corporation, partnership, association, company, 
syndicate or trust issuing the securities sought to be 
registered by notification. 

(2) Bonds or notes secured by first mortgage upon 
real estate leased to a corporation for a term of years 
at a net rental sufficient to pay the interest and to re- 
tire the principal of all bonds or notes secured by said 
mortgage during the term of the lease, where the lease 
is irrevocable and is pledged under the mortgage secur- 
ing said bonds or notes, provided any class or stock of 
the lessee is exempt under any of the provisions of 
Section 4 except clause (e) and clause (i) thereof or 
will fall within subdivision (1) of this Section 7. 

(3) Bonds or notes secured by first mortgage on 
real estate in any State or territory of the United 
States or in the District of Columbia or in the Domin- 
ion of Canada where such real estate consists of agri- 
cultural lands used and valuable for agricultural pur- 
poses (not including oil, gas or mining property) and 
where the aggregate face value of the bonds or notes, 
not including interest notes or coupons, secured on such 
property does not exceed seventy per centum of the 
then fair market value of said lands plus sixty per 
centum of the insured value of any improvements 
thereon. 

(4) Bonds or notes secured by first mortgage on 
real estate in any State or territory of the United 
States or in the District of Columbia or in the Domin- 
ion of Canada where such real estate consists of im- 
proved city, town or village property and where the 
aggregate face value of such bonds or notes, not includ- 
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ing interest notes or coupons, secured on such prop- 
erty does not exceed seventy per centum of the then 
fair market value of said property, including any im- 
provements appurtenant thereto, and when said prop- 
erty is used principally to produce through rental a net 
annual income, after deducting operating expenses and 
taxes, or has a fair rental value after deducting oper- 
ating expenses and taxes at least equal to the annual 
interest plus not less than three per centum of the prin- 
cipal of said mortgage indebtedness. 


(5) Bonds or notes secured by a mortgage consti- 
tuting a first lien on a leasehold of real estate in any 
State or territory of the United States or in the Dis- 
trict of Columbia where such real estate consists of 
improved city, town or village property and where the 
aggregate face value of such bonds or notes, not in- 
cluding interest notes or coupons, secured by such first 
mortgage does not exceed seventy per centum of the 
then fair market value of said leasehold and when said 
property is so used as to produce through rental a net 
annual income after deducting operating expenses and 
taxes, or has a fair rental value after deducting oper- 
ating expenses and taxes, at least equal to the annual 
interest plus not less than three per centum of the 
principal of said mortgage indebtedness: provided, all 
advertisements, circulars and letters advertising the 
sale of said bonds and notes, and all receipts of pay- 
ments therefor, and said bonds and notes shall bear in 
bold type not less than eighteen point upon the face 
thereof a legend stating that said bonds or notes are 
secured by mortgage on a leasehold, and all other writ- 
ten or printed offerings shall contain a statement to 
the same effect. 


(6) Bonds or notes secured by a first mortgage 
upon real estate in any State or territory of the United 
States or in the District of Columbia: 

(a) Where the mortgage is a first mortgage upon 
city, town or village real estate, or leaseholds, upon 
which real estate or leaseholds a building or buildings 
is or are about in good faith forthwith to be erected 
according to the expressed terms of the mortgage; 

(b) and where reasonably adequate provision has 
been made for financing the full completion of said 
building clear of any lien superior to said mortgage; 
(c) and where the aggregate face value of the 
bonds or notes, not including interest notes or coupons, 
secured by such first mortgage does not exceed seven- 
ty per centum of the fair market value of such mort- 
gaged property, including the building or buildings to 
be erected thereon as aforesaid; 

(d) and where said mortgaged property is to be 
used principally to produce through rental a net an- 
nual income, after deducting operating expenses and 
taxes, or will have a fair rental value, after deduct- 
ing operating expenses and taxes, at least equal to the 
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annual interest plus not less than three per centum of 
said mortgage indebtedness; 

Provided, that all advertisements, circulars and 
letters advertising the sale of said bonds or notes and 
all receipts of payment therefor shall bear in bold type 
not less than eighteen point upon the face thereof a 
legend stating that said bonds or notes are construc- 
tion bonds or notes, and all ether written or printed 
offerings of said bonds or notes shall bear a statement 
to the like effect: 

And provided further, that where said bonds or 
notes are secured wholly or partly by first mortgage 
on leaseholds, the value of such leaseholds is required 
to meet the ratio of property value to face value ob- 
ligations above in this sub-section provided, and all ad- 
vertisements, circulars and letters advertising the sale 
of said bonds or notes, and all receipts of payments 
therefor, and said bonds and notes shall bear in bold 
type not less than eighteen point upon the face thereof 
a legend stating that said bonds or notes are secured 
wholly or partly by mortgage on a leasehold as the case 
may be, and all other written or printed offerings of 
said bonds or notes shall contain a statement to the 
same effect. 

(7) Bonds or notes secured by first lien on col- 
lateral pledged as security for such bonds or notes with 
a bank or trust company as trustee, which bank or trust 
company is incorporated under the laws of and subject 
to examination and supervision by the United States 
or by a State of the United States, which collateral 
shall consist of one or more of the following: (a) a 
principal amount of first mortgage bonds or notes 
conforming to the requirements of any one or more of 
Sub-sections (2), (3), (4), (5) and (6) of this section 
7; (b) a principal amount of obligations secured as 
hereinafter in this sub-section provided; (c) a princi- 
pal amount of obligations of the United States (d) 
cash; the aggregate to be not less than one hundred 
per centum of the aggregate principal amount of all 
bonds or note secured thereby. The portion of such 
collateral referred to in clause (b) shall consist of 


_ obligations secured by a first lien on a principal amount 


of first mortgage bonds or notes conforming to the 
requirements of any one or more of Sub-sections (2), 
(3), (4), (5) and (6) of this Section 7; or a principal 
amount of obligations of the United States or cash 
equal to not less than one hundred per centum of the 
aggregate principal amount of such obligations so se- 
cured thereby, and all such pledged securities includ- 
ing cash so securing such obligations shall have been 
deposited with a bank or trust company as trustee, 
which bank or trust company is incorporated under the 
laws of and subject to examination and supervision by 
the United States or by a State of the United States. 

(8) The Commission shall have power and auth- 
ority to receive registration by notification of other 


: 

<4 

q 
4 

| 

; 
q 

H 

2 

i 

| 

} 

— 
a 
Af 

ne 
‘| 

‘4 

i 

Cage 

— 

i 

2 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 167 


securities as one or more of the specific classes above 
named, although not specifically heretofore described. 

II. PROCEDURE FOR REGISTRATION BY NO- 
TIFICATION. 

Securities entitled to registration by notification 
shall be registered by the filing by the issuer or by any 
registered dealer interested in the sale therof in the of- 
fice of the Commission of a statement with respect to 
such securities containing the following: 

(a) Name of issuer, location and, if incorporated, 
place of incorporation. 

(b) A brief description of the security including 
amount of the issue. 

(c) Amount of securities to be offered in the 
State. 

(d) A brief statement of the facts which show 
that the security falls within one of the classes in this 
section defined. 

(e) The price at which the securities are to be 
offered for sale to the public. 

In case of securities falling within the class de- 
fined by Sub-sections (1) or (2), a copy of the circular 
to be used for the public offering shall be filed in the 
office of the Commission with the statement or within 
two days thereafter or within such further time as the 
Commission shall allow. 

In the case of securities falling within the classes 
. defined by Sub-sections (3), (4), (5), (6) and (7), the 
circular to be used for the public offering shall be filed 
with the statement. 

The filing of such statement in the office of the 
Commission and the payment of the fee hereinafter 
provided shall constitute the registration of such se- 
curity. Upon such registration, such securities may 
be sold in this State by any registered dealer giving 
notice in the manner hereinafter provided in Section 
II subject, however, to the further order of the Com- 
mission as hereinafter provided. 

If, at any time in the opinion of the Commission, 
the information contained in the statement or cir- 
cular filed is or has become misleading, incorrect, in- 
adequate or incomplete, or the sale or offering for 
sale of the security may work or tend to work a fraud, 
the Commission may require from the person filing 
such statement such further information as may in its 
judgment be necessary to establish the classification 
of such security as claimed in said statement or to en- 
able the Commission to ascertain whether the registra- 
tion of such security should be revoked on any ground 
specified in Section 10, and the Commission may also 
suspend the right to sell such security pending further 
investigation by entering an order specifying the 
grounds for such action, and by notifying by mail, or 
personally, or by telephone confirmed in writing, or by 
telegraph, the person filing such statement and every 
registered dealer who shall have notified the Commis- 


sion of an intention to sell such security. The refusal 
to furnish information required by the Commission 
within a reasonable time to be fixed by the Commis- 
sion may be a proper ground for the entry of such order 
of suspension. Upon the entry of any such order 
of suspension no further sales of such security shall be 
made until the further order of the Commission. 

In the event of the entry of such order of suspen- 
sion the Commission shall upon request give a prompt 
hearing to the parties interested. If no hearing is re- 
quested within a period of twenty days from, the entry 
of such order, or if upon such hearing the Commission 
shall determine that any such security does not fall 
within a class entitled to registration under this section, 
or that the sale thereof should be revoked on any 
ground specified in Section 10, he shall enter a final 
order prohibiting sales of such security, with his find- 
ings with respect thereto, provided that if the finding 
with respect to such security is that it is not entitled 
to registration under this section, the applicant may ap- 
ply for registration by qualification by complying with 
the requirements of Section 8. Until the entry of such 
final order the suspension of the right to sell, though 
binding upon the persons notified thereof, shall be 
deemed confidential, and shall not be published, unless 
it shall appear that the order of suspension has been 
violated after notice. Appeals from such final order may 
be taken as hereinafter provided. If, however, upon 
such hearing, the Commission shall find that the se- 
curity is entitled to registration under this Section, and 
that its sale will neither be fraudulent nor result in 
fraud, he shall forthwith enter an order revoking such 
order of suspension and such security shall be restored 
to its status as a security registered under this sec- 
tion, as of the date of such order of suspension. 

At the time of filing the statement, as herein- 
before prescribed in this section, the applicant shall 
pay to the Commission a fee of one-twentieth of one 
per centum of the aggregate par value of the securi- 
ties to be sold in this State for which the applicant is 
seeking registration, but in no case shall such fee be 
less than $20.00 or more than $100.00. In the case of 


stock having no par value, the price at which such 


stock is to be offered to the public, shall be deemed 
to be the par value of such stock. 

Section 8. REGISTRATION BY QUALIFICA- 
TION. All securities required by this act to be reg- 
istered before being sold in this State, and not en- 
titled to registration by notification shall be register- 
ed only by qualification in the manner provided in 
this section. : 

The Commission shall receive and act upon appli- 
cations to have securities registered by qualification, 
and may prescribe forms on which it may require such 
applications to be submitted. Applications shall be in 
writing and shall be duly signed by the applicant, 


t 
td 
| 
{ 
; 
4 
i 
= 


168 


and sworn to by any person having knowledge of 
the facts, and filed in the office of the Commission 
and may be made either by the issuer of the securi- 
ties for which registration is applied or by any reg- 
istered dealer desiring to sell the same within the 
State. 

The Commission may require the applicant to sub- 
mit to the Commission the following information re- 
specting the issuer and such other relevant infor- 
mation as the Commission may in its judgment deem 
necessary to enable it to ascertain whether such se- 
curities shall be registered pursuant to the provisions 
of this section: 

(a) The names and addresses of the directors, 
trustees and officers, if the issuer be a corporation 
or association or trust; of all partners, if the issuer 
be a partnership, and of the issuer, if the issuer be 
an individual. 

(b) The location of the issuer’s principal business 
office and of its principal office in this State, if any. 
(c) The purposes of incorporation (if incorpor- 
ated) and the general character of the business actual- 
ly to be transacted by the issuer, and the purposes of 
the proposed issue. 

(d) A statement of the capitalization of the issuer; 
a balance sheet showing the amount and general char- 
acter of its assets and liabilities on a day not more 
than sixty days prior to the date of filing such bal- 
ance sheet; a detailed statement of the plan upon which 
the issuer proposes to transact business; a copy of the 
security for the registration of which application is 
made and a copy of any circular, prospectus, advertise- 
ment or other description of such securities then pre- 
pared by or for such issuer or by or for such appli- 
cant (if the applicant shall not be the issuer) to be 
used for distribution or publication in this State. 

(e) A statement of the amount of the issuer’s 
income, expenses, and fixed charges during the last 
fiscal year, or if in actual business less than one year, 
then for such time as the issuer has been in actual 
business. 

(f) A statement showing the price at which such 
security is proposed to be sold, together with the max- 
imum amount of commission or other form of remun- 
eration to be paid in cash or otherwise, directly or 
indirectly, for or in connection with the sale or of- 
fering for sale of such securities. 

(g) A detailed statement showing the items of 
eash, property, services, patents, good will and any 
other consideration for which such securities have 
been or are to be issued in payment. 

(h) The amount of capital stock which is to be 
set aside and disposed of as promotion stock, and a 
statement of all stock issued from time to time as pro- 
motion stock. 


(i) If the issuer is a corporation, there shall be 
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filed with the application a certified copy of its articles 
of incorporation with all amendments and of its ex- 
isting by-laws, if not already on file in the office of 
the Commission or of the Secretary of State of this 
State. If the issuer is a trustee there shall be filed 
with the application a copy of all instruments by which 
the trust is created or declared and in which it is 
accepted and acknowledged. If the issuer is a partner- 
ship or an unincorporated association, or joint stock 
company, or any other form of organization whatso- 
ever, there shall be filed with the application a copy 
of its articles of partnership or association and all 
other papers pertaining to its organization, if not 
already on file in the office of the Commission or of 
the Secretary of State of this State. 

All of the statements, exhibits and documents of 
every kind required by the Commission under this 
section, except properly certified public documents, 
shall be verified by the oath of the applicant or of the 
issuer in such manner and form as may be required 
by the Commission. 

With respect to securities required to be register- 
ed by qualification under the provisions of this sec- 
tion, the Commission may by order duly recorded fix 
the maximum amount of commission or other form of 
remuneration to be paid in cash or otherwise, not to 
exceed 20°, directly or indirectly, for or in connec- 
tion with the sale or offering for sale of such securi- 
ties in this State. 

At the time of filing the information, as here- 
inbefore prescribed in this section, the application shall 
pay to the Commission a fee of one-tenth of one per 
cent of the aggregate par value of the securities to be 
sold in this State, for which the applicant is seeking 
registration, but in no cases shall such fee be less 
than $40.00 or more than $200.90. In case of stock 
having no par value, the price at which such stock is 
to be offered to the public shall be deemed to be the 
par value of such stock. 

If upon examination of any application the Com- 
mission shall find that the sale of the security referred 
to therein would not be fraudulent and would not work 
or tend to work a fraud upon the purchaser, and that 
the enterprise or business of the issuer is not based 
upon unsound business principles, it shall record the 
registration of such security in the Register of Se- 
curities, and thereupon such security so registered 
may be sold by the issuer or by any registered dealer 
who has notified the Commission of his intention so 
to do, in the manner hereinafter provided in Section 
11, subject, however, to the further order of the Com- 
mission as hereinafter provided. 

Section 9. CONSENT TO SERVICE. Upon any 
application for registration by notification under Sec- 
tion 7 made by an issuer, and upon any application 
for registration by qualification under Section 8, 
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whether made by an issuer or registered dealer, where 
the issuer is not domiciled in this State, there shall 
be filed with such application the irrevocable writ- 
ten consent of the issuer that in suits, proceedings 
and actions growing out of the violation of any pro- 
vision of this act, the service on the Chairman, or, if 
he is absent from his office, on any other member of 
the Commission, of any notice, process, or pleading 
therein, authorized by the laws of this State, shall be 
as valid and binding as if due service had been made 
on the issuer. Any such action shall be brought either 
in the County of the plaintiff’s residence or in the 
County in which the Commission has its office. Said 
written consent shall be authenticated by the seal of 
said issuer, if it has a seal, and by the acknowledged 
signature of a member of the co-partnership or com- 
pany, or by the acknowledged signature of any officer 
of the incorporated or unincorporated association, if 
it be an incorporated or unincorporated association, 
duly authorized by resolution of the board of direc- 
tors, trustees or managers of the corporation or asso- 
ciation, and shall in such case be accompanied by a 
duly certified copy of the resolution of the board of 
directors, trustees or managers of the corporation or 
association, authorizing the officers to execute the 
same. In case any process or pleadings mentioned in 
this act are served upon the Commission it shall be 
by duplicate copies, one of which. shall be filed in 
the office of the Commission and another immediately 
forwarded by the Commission by registered mail to 
the principal office of the issuer against which said 
process or pleadings are directed. 

Section 10. REVOCATION OF REGISTRATION 
OF SECURITIES. The Commission may revoke the 
registration of any security by entering an order to 
that effect, with its findings in respect thereto, if 
upon examination into the affairs of the issuer of such 
security it shall appear that the issuer: 

(1) is insolvent; or 

(2) has violated any of the provisions of this act 
or any order of the Commission of which such issuer 
has notice; or 


(3) has been or is engaged or is about to engage 
in fraudulent transactions; or 

(4) is in any way dishonest or has made any frau- 
dulent representations in any prospectus or in any cir- 
cular or other literature that has been distributed 
concerning the issuer or its securities; or 

(5) is of bad business repute; or 

(6) does not conduct its business in accordance 
with law; or 

(7) that its affairs are in an unsound condition; or 

(8) that the enterprise or business of the issuer 
or the security is not based upon sound business prin- 
ciples. In making such examination the Commission 
shall have access to and may compel the production of 
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all the books and papers of such issuer, and may ad- 
minister oaths to and examine the officers of such 
issuer or any other person connected therewith as to 
its business and affairs and may also require a bal- 
ance sheet exhibiting the assets and liabilities of any 
such issuer or his income statement, or both, to be 
certified to by a public accountant either of this State 
or of any other State where the issuer’s business is lo- 
cated, approved by the Commission. 

Whenever the Commission may deem it necessary, 
it may also require such balance sheet or income state- 
ment, or both, to be made more specific in such par- 
ticulars as the Commission shall point out or to be 
brought down to the latest practicable date. 

If any issuer shall refuse to permit an examina- 
tion to be made by the Commission it shall be proper 
ground for revocation of registration. 

If the Commission shall deem it necessary it may 
enter an order suspending the right to sell securities 
pending any investigation provided that the order 
shall state the Commission’s grounds for taking such 
action. 

Notice of the entry of such order shall be given 
by mail, or personally, or by telephone confirmed in 
writing, or by telegraph, to the issuer and every reg- 
istered dealer who shall have notified the Commission 
of an intention to sell such security. 

Before such order is made final, the issuer or 
dealer applying for registration shall on application 
be entitled to a hearing. 

Section 11. REGISTRATION OF DEALERS AND 
SALESMEN. No dealer or salesman shall engage in 
business in this State as such dealer or salesman or 
sell any securities including securities exempted in 
Section 4 of this Act, except in transactions exempt 
under Section 5 of this Act, unless he has been regis- 
tered as a dealer or salesman in the office of the Com- 
mission pursuant to the provisions of this section; pro- 
vided, however, that corporations, and their subsid- 
iaries acting in their behalf, and the employees of any 
such corporation or subsidiary, shall not be held to 
be “dealers” or “salesmen” or required to register as 
such as to or for the sale by such employees of securi- 
ties issued by such corporation or _ subsidiaries, 
if such securities are “exempt securities’ under Sec- 
tion 4 of this Act; provided that nothing in this act 
shall require the registration with the Florida Securi- 
ties Commission of insurance agents who are licensed 
and supervised by the Insurance Commissioner. 

An application for registration in writing shall be 
filed in the office of the Commission in such form as 
the Commission may prescribe, duly verified by 
oath, which shall state the principal office of the appli- 
cant, wherever situated, and the location of the prin- 
cipal office and all branch offices in this State, if any, 
the name or style of doing business, the names, resi- 
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dence and business addresses of all persons interested 
in the business as principals, co-partners, officers and 
directors, specifying as to each his capacity and title, 
the general plan and character of business and the 
length of time the dealer has been engaged in busi- 
ness. The Commission may also require such addition- 
al information as to applicant’s previous history, rec- 
ord and association, as it may deem necessary to es- 
tablish the good repute in business of the applicant. 

There shall be filed with such application an ir- 
revocable written consent to the service of process up- 
on the Commission in actions against such dealer in 
manner and form as hereinabove provided in Section 
9. 

If the Commission shall find that the applicant is 
of good repute and has complied with the provisions 
of this section including the payment of the fee here- 
inafter provided, he shall register such applicant as a 
dealer upon his filing a bond in the sum of five thous- 
and dollars running to the Governor of the State of 
Florida conditioned upon the faithful compliance with 
the provisions of this act by said dealer and by all 
salesmen registered by him while acting for him. Such 
bond shall be executed as surety by a surety company 
authorized to do business in this State. 

Upon the written application of a registered deal- 
er and general satisfactory showing as to good char- 
acter and the payment of the proper fee the Commis- 
sion shall register as salesmen of such dealer such nat- 
ural persons as the dealer may request. Such regis- 
tration shall cease upon the determination of the em- 
ployment of such salesman by such dealer. 

The names and addresses of all persons approved 
for registration as dealers or salesmen and all orders 
with respect thereto shall be recorded in a Register 
of Dealers and Salesmen kept in the office of the Com- 
mission which shall be open to public inspection. Every 
registration under this section shall expire on the 31st 
day of December in each year, but new registrations 
for the succeeding year shall be issued upon written 
application and upon payment of the fee as hereinafter 
provided, without filing of further statements or fur- 
nishing any further information unless specifically re- 
quired by the Commission. Applications for renewals 
must be made not less than thirty nor more than sixty 
days before the first day of the ensuing year, otherwise 
they shall be treated as original applications. The fee 
for such registration and for each annual renewal shall 
be $25.00 in the case of dealers and $10.00 in the 
case of salesmen. 

Changes in registration occasioned by changes in 
the personnel of a partnership or in the principals, co- 
partners, officers or directors of any dealer may be 
made from time to time by written application setting 
forth the facts with respect to such change. 

Every registered dealer who intends to offer any 
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security of any issue, registered or to be registered, 
shall notify the Commission in writing of his intention 
so to do. The notice shall contain the name of the deal- 
er and shall state the name of the security to be offered 
for sale, and whenever a dealer shall have prepared 
such notice and shall have forwarded the same by reg- 
istered mail, postage prepaid and properly addressed 
to the Commission, such dealer, as the contents of 
such notice and the filing thereof, shall be deemed to 
have complied with the requirements of this paragraph. 
Any issuer of a security required to be registered under 
the provisions of this act, selling such securities ex- 
cept in exempt transactions as defined in Section 5 
hereof, shall be deemed a dealer within the meaning of 
this Section 11 and required to comply with all the pro- 
visions hereof. 

Section 12. REVOCATION OF DEALERS’ AND 
SALESMEN’S REGISTRATION. Registration under . 
Section 11 may be refused or any registration granted 
may be revoked by the Commission if after a reason- 
able notice and a hearing the Commission determines 
that such applicant or registrant so registered: 

(1) Has violated any provision of this act or any 
regulation made hereunder; or 

(2) Has made a material false statement in the 
application for registration; or 

(3) Has been guilty of a fraudulent act in con- 
nection with any sale of securities, or has been or is 
engaged or is about to engage in making fictitious or 
pretended sales or purchases of any of such securities 
or has been or is engaged or is about to engage in any 
practice or sale of securities which is fraudulent or in 
violation of the law; or 

(4) Has demonstrated his unworthiness to trans- 
act the business of dealer or salesman. 

In cases of charges against a salesman notice 
thereof shall also be given the dealer employing such 
salesman. 

Pending the hearing the Commission shall have 
the power to order the suspension of such dealer’s or 
salesman’s registration; provided, such order shall 
state the cause for such suspension. 

Until the entry of a final order the suspension of 
such dealer’s registration, though binding upon the 
persons notified thereof, shall be deemed confidential, 
and shall not be published, unless it shall appear that 
the order of suspension has been violated after notice. 

In the event the Commission determines to refuse 
or revoke a registration as hereinabove provided he 
shall enter a final order herein with his findings on the 
Register of Dealers and Salesmen; and suspension or 
revocation of the registration of a dealer shall also sus- 
pend or revoke the registration of all his salesmen. 

It shall be sufficient cause for refusal or cancel- 
lation of registration in case of a partnership or cor- 
poration or any unincorporated association, if any 
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member of a partnership or any officer or director of 
the corporation or association has been guilty of any 
act or omission which would be cause for refusing or re- 
voking the registration of an individual dealer or sales- 
man. 
Section 183. BURDEN OF PROOF. It shall not be 
necessary to negative any of the exemptions in this 
act provided in any complaint, information, indict- 
ment or any other writ or proceedings laid or brought 
under this act and the burden of establishing the right 
to any such exemption shall be upon the party claim- 
ing the benefit of such exemption and any person claim- 
ing the right to register any securities by notifica- 
tion under Section 7 of this act shall also have the bur- 
den of establishing the right so to register such se- 
curities. 

Section 14. ESCROW AGREEMENT. If the state- 
ment containing information as to securities to be reg- 
istered, as provided for in Section 8 of this act, shall 
disclose that any such securities or any securities 
senior thereto shall have been or shall be intended to be 
issued for any patent right, copyright, trademark, 
process, formula or good will, or for organization or 
promotion fees or expenses, or for good will or going 
concern value or other intangible assets, the amount 
and nature thereof shall be fully set forth and the Com- 
mission may require that such securities so issued in 
payment of such patent right, copyright, trademark. 
process, formula or good will, or for organization or 
promotion fees or expenses, or for other intangible 
assets shall be delivered in escrow to the Commission 
or other depository satisfactory to the Commission 
under an escrow agreement that the owner of such se- 
curities shall not be entitled to withdraw such securi- 
ties from escrow until all other stockholders who have 
paid for their stock in cash shall have been paid a 
dividend or dividends aggregating not less than six 
per cent, shown to the satisfaction of said Commission 
to have been actually earned on the investment in any 
common stock so held; and in case of dissolution or in- 
solvency during the time such securities are held in 
escrow, that the owners of such securities shall not 
participate in the assets until after the owners of all 
other securities shall have been paid in full. 

Section 15. INJUNCTIONS. Whenever it shall ap- 
pear to the Commission, either upon complaint or other- 
wise, that in the issuance, sale, promotion, negotiation. 
advertisement, or distribution of any securities with- 
in this State, including any security exempted under 
the provisions of Section 4, and including any transac- 
tion exempted under the provisions of Section 5, any 
person, as defined in this act: 

(1) shall have employed or employs, or is about 
to employ, any device, scheme or article to defraud or 
for obtaining money or property by means of any false 
pretense, representation or promise; 


(2) or that any such person shall have made, 
makes or attempts to make in this State fictitious or 
pretended purchases or sales of securities; 

(8) or shall have engaged in or engages in or is 
about to engage in any practice or transaction or course 
of business relating to the purchase or sale of secur- 
ities 

(a) which is in violation of law 

(b) or which is fraudulent 

(c) or which has operated or which would oper- 
ate as a fraud upon the purchaser ; 
any one or all of which devices. schemes, artifices. 
fictitious or pretended purchases or sales of securities. 
practices, transactings and courses of business are 
hereby declared to be and are hereinafter referred to 
as fraudulent practices; 

(4) or that any person is acting as dealer or sales- 
man within this State without being duly registered as 
such dealer or salesman as provided in this Act: 

The Commission may investigate, and whenever 
it shall believe from evidence satisfactory to it; 

(a) that any such person has engaged in, is en- 
gaged or is about to engage in any of the practices or 
transactions hereinbefore referred to as and declared 
to be fraudulent practices; 

(b) or is selling or offering for sale any securities 
in violation of this act or is acting as a dealer or sales- 
man without being duly regiestered as provided in this 
act; 
the Commission may, in addition to any other reme- 
dies, bring action in the name and on behalf of the 
State of Florida against such person and any other 
person or persons concerned in or in any way partici- 
pating in or about to participate in such fraudulent 
practices or acting in violation of this act, to enjoin 
such person and such other person or persons from 
continuing such fraudulent practices or engaging 
therein or doing any act or acts in furtherance thereof 
or in violation of this act. In any such court proceedings 
the Commission may apply for and on due showing be 
entitled to have issued the Court’s subpoena requiring 
forthwith the appearance of any defendant and his 
employees, salesmen or agents and the production of 
documents, books and records as may appear necessary 
for the hearing of such petition, to testify and give 
evidence concerning the acts or conduct or things com- 
plained of in such application for injunction. In such 
action the equity courts shall have jurisdiction of the 
subject matter and a judgment may be entered award- 
ing such injunction as may be proper. 

Section 16. REMEDIES. (1) Every sale made in 
violation of any of the provisions of this act shall be 
voidable at the election of the purchaser; and the per- 
son making such sale and every director, officer or 
agent of or for such seller, if such director, officer or 
agent shall have personally participated or aided in 
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any way in making such sale shall be jointly and sev- 
erally liable to such purchaser in an action at law in 
any court of competent jurisdiction upon tender of the 
securities sold or of the contract made for the full 
amount paid by such purchaser, with interest, to- 
gether with all taxable court costs and reasonable at- 
torney’s fees; provided, that no action shall be brought 
for the recovery of the purchase price after two years 
from the date of such sale and provided further, that 
no purchaser otherwise entitled shall claim or have 
the benefit of this section who shall have refused or 
failed within thirty days from the date thereof to ac- 
cept an offer in writing of the seller to take back the 
security in question and to refund the full amount paid 
by such purchaser, together with interest on such 
amount for the period from the date of payment by such 
purchaser down to the date of repayment, such inter- 
est to be computed; 

(a) In case such securities consist of interest bear- 
ing obligations at the same rate as provided in such 
obligations; and 

(b) In case such securities consist of other than 
interest bearing obligations at the rate of six per cent- 
um per annum; less, in every case, the amount of any 
income from said securities that may have been re- 
ceived by such purchaser. 

(2) Any person having a right of action against 
a dealer or salesman under this section shall have a 
right of action under the bond provided in Section 11. 

(3) A registration by notification made in good 
faith and after the Commission, on application, shall 
have given tentative consent to such registration, shall 
not, as to sales made prior to revocation of such reg- 
istration, result in the liabilities prescribed in this 
section, although the securities may not be entitled to 
such registration. 


Section 17. PENALTY. Whoever violates any pro- 


vision of this act shall be punished by a fine of not 
more than One Thousand Dollars or by imprisonment 
for not more than two years, or by both such fine and 
imprisonment; but an affirmative showing that an act 
or omission which constituted a violation occurred in 
good faith and on reasonable grounds for believing it 
not to be a violation, shall relieve from the penalty 
prescribed in this section. 

Section 18. STATUTORY OR COMMON LAW 
REMEDIES. Nothing in this Act shall limit any statu- 
tory or common law right of any person to bring any 
action in any court for any act involved in the sale of 
securities, or the right of the State to punish any per- 
son for any violation of any law. 

Section 19. APPEALS. An appeal may be taken 
by any person interested from any final order of the 
Commission to the Circuit Court for Leon County, 
Florida, in Chancery, by serving upon the Commission 
within twenty days after notices of the entry of such 
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order a written notice of such appeal stating the 
grounds upon which a reversal of such final order is 
sought; a demand in writing for a certified transcript 
of the record and of all papers on file in his office af- 
fecting or relating to such order and executing a bond 
in the penal sum of One Thousand Dollars (subject 
to being increased by order of said Court); to the 
Governor of the State of Florida with sufficient surety, 
to be approved by the Commission or the Court, con- 
ditioned upon the faithful prosecution of such appeal 
to final judgment, and the payment of all such costs 
as shall be adjudged against the appellant. Thereupon 
the Commission shall within thirty days make, certify 
and file with the Clerk of said Court such a transcript, 
or in lieu thereof the original papers if the Court shall 
so order; and the appellant shall within five days there- 
after file the same and a copy of the notice of appeal 
with the Clerk of said Court, which said notice of ap- 
peal shall stand as appellant’s complaint, and thereupon 
said cause shall be entered on the trial calendar of said 
Court for trial de novo and may be given precedence 
by the Court over other matters pending in said Court. 
The Court shall receive and consider evidence, whether 
oral or documentary, concerning the order of the Com- 
mission from which the appeal is taken. If the order 
of the Commission shall be reversed said Court shall 
by its mandate specifically direct said Commission as 
to its further action in the matter, including the mak- 
ing and entering of any order or orders in connection 
therewith, and the condition, limitations or restrictions 
to be therein contained, provided that the Commission 
shall not thereby be barred from thereafter revoking 
or altering such order for any proper cause which may 
thereafter accrue or be discovered. If said order shall 
be affirmed, said appellant shall not be barred after 
thirty days from filing a new application provided such 
application is not otherwise barred or limited. Such 
appeal shall not in anywise suspend the operation of 
the order appealed from during the pendency of such 
appeal unless upon proper order of the Court. An ap- 
peal may be taken from the Judgment of the said 
Court on any such appeal on the same terms and con- 
ditions as an appeal is taken in civil actions. 

Section 20. VALIDITY OF PORTIONS OF ACT. 
If any provision of this Act, or the application of such 
provision to any person or circumstances, shall be held 
invalid, the remainder of this act, or the application 
of such provision to persons or circumstances other 
than those as to which it is held invalid, shall not be 
affected thereby. 

Section 21. UNIFORMITY OF INTERPRETA- 
TION. This act shall be so interpreted and construed 
as to effectuate its general purpose to make uniform 
the law of those States which enact it. 

Section 22. SHORT TITLE. This Act may be cited 
as the Uniform Sale of Securities Act. . 
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Section 23. REPEAL. (a) Sections 4065, 4966, 
4067, 4068, 4069, 4070, 4071, 4072, and 4073, of the 
Revised General Statutes of Florida, relating to the 
sale of stocks, bonds or other securities, defining in- 
vestment companies, requiring certain statements to 
be filed before offering stocks, bonds and securities 
for sale, prescribing the duties of the Comptroller and 
Attorney General with respect thereto, prohibiting the 
sale of certain securities without complying with such 
statutes, the appointment and registration of agents, 
filing of final statements, and similar matters, and all 
laws and parts of laws in conflct with this act are here- 
by repealed, to take effect upon the day this act goes 
into force, subject to the limitations provided in sub- 
divisions (b), (c) and (d) of this section of this act. 

(b) The provisions of all laws which are repealed 
by this Act shall remain in force for the prosecution 
and punishment of any person who, before the effec- 
tive date of this act, shall have violated the provisions 
of any law in force at the time of such violation, and 
such person may be prosecuted and punished under 
the law as it existed when such violation occurred. 


(c) In the case of sales, contracts, or agreements 
made prior to the effective date of this act, the civil 
rights and liabilities of the parties thereto shall remain 
as provided by the law as it existed at the time of 
such sales, contracts or agreements were made and 
all parts of laws repealed by this Act shall remain in 
force for the enforcement of such rights and liabilities. 

(d) All securities which have been previously ap- 
proved under any existing statute prior to the effective 
date of this act shall be legally salable, unless otherwise 
ordered by the Commission under this act. 

(e) The Commission provided for by this Act shall 
receive all the files, papers and property heretofore de- 
posited with or held by the Comptroller under the pro- 
visions of Sections 4065 to 4073, inclusive, of the Re- 
vised General Statutes of Florida. All proceedings pend- 
ing before the Comptroller and the Attorney General, 
or either, under the provisions of any statute hereby 
repealed, shall be continued under the provisions of this 
act by the Commission herein provided for, 

Section 24. TIME OF TAKING EFFECT. This Act 
shall take effect July 1, 1931. 

Approved June 3, 1931. 
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ACT LEVYING AND IMPOSING EXCISE TAX ON DOCUMENTS 


SECOND EXTRAORDINARY SESSION 
SENATE BILL 196-XX 
AS PASSED BY BOTH HOUSES. 

AN ACT Levying and Imposing an Excise Tax on 
Documents to Raise Revenue for the Support of the 
State Government; and Prescribing Penalties for Fail- 
ure to Pay Said Tax. 

BE IT ENACTED BY THE LEGISLATURE OF THE 

STATE OF FLORIDA: 

‘SECTION 1. That on and after the passage of this 
Act, there shall be levied, collected and paid for and in 
respect of the several documents, bonds, debentures or 
certificates of stock and indebtedness, and other docu 
ments, instruments, matters, writings, and things men- 
tioned and described in Schedule A of this Act, or for 
or in respect of the vellum, parchment, or paper upon 
which such document, instrument, matter, writing, or 
thing, or any of them, are written or printed by any 
person, firm, association, or corporation who makes, 
signs, executes, issues, sells, removes, consigns, as- 
signs, or ships the same, or for whose benefit or use 
the same are made, signed, executed, issued, sold, re- 
moved, consigned, assigned, or shipped in the State of 
Florida, the taxes specified in said Schedule A. 

SCHEDULE A. 

On all bonds, debentures, or certificates of indebt- 
edness issued in the State of Florida by any persons, 
firm or corporation, and all instruments and docu- 
ments, however termed, issued by any corporation with 
interest coupons or in registered form, on each $100 
of the face value or fraction thereof, 10c, provided. 
however, that only that part of the value of the bonds, 
debentures, or certificates of indebtedness issued by 
any such person, firm or corporation, the property of 
which is located within the State shall bear to the 
whole value of the property described in said instru- 
ment or obligation shall be taxed hereunder. 

On each original issue, 
reorganization, of certificates of stock issued in the 
State of Florida, or of profits, or of interest in prop- 
erty or accumulations, by any corporation, on each 
$100.09 of face value, or fraction thereof, 10c: Pro- 
vided, that where a certificate is issued without face 
value, the tax shall be 10c per share, unless the actual 
value is in excess of $100.00 per share, in which case 
the tax shall be 10c on each $100.00 of actual value 
or fraction thereof. The stamps representing the tax 
imposed by this subdivision shall be attached to the 
stock books, and not to the certificates issued. 

On all sales, agreements to sell, or memoranda of 


whether organization or 


sales or deliveries of, transfers of legal title to shares. 
or certificates of stock or profits or interest in prop- 
erty or accumulations in any corporation, or to rights 
to subscribe for or to receive such shares or certifi- 
cates, whether made upon or shown by the books of 
the corporation, or by any assignment in blank, or by 
any delivery, or by any paper or agreement or mem- 
orandum or other evidence of transfer or sale, whether 
entitling the holder in any manner to the benefit of 
such stock interest, rights, or not, on each $100.00 
of face value or fraction thereof, 10c; and where such 
shares are without par or face value, the tax shall be 
19¢ on the transfer or sale or agreement to sell on each 
share. Provided, that in case of sale, where evidence 
of transfer is shown only by the books of the corpora- 
tion, the stamps shall be placed upon such books of 
the corporation; and where the change of ownership 
is by transfer of the certificate, the stamps shall be 
placed upon the certificates; and in case of an agree- 
ment to sell or where the transfer is made by delivery 
of the certificate assigned in blank, there shall be made 
and delivered by the seller to the buyer a bill or mem- 
orandum of such sale, to which the stamp shall be af- 
fixed; and every bill or memorandum of sale or agree- 
ment to sell before mentioned, shall show the date 
thereof, the name of the seller, the amount of the sale, 
and the matter or things to which it refers. Any per- 
son or corporation liable to pay the tax as herein pro- 
vided, or anyone who acts in the matter as agent or 
broker for such person or corporation, or who makes 
any such sale, or who in pursuance of any such sale, 
delivers any certificate or evidence of the sale of any 
stock, interest or right, or bill or memorandum there- 
of, as herein required, without having the proper 
stamps affixed thereto, with intent to evade the fore- 
going provisions, shall be deemed guilty of a misde- 
meanor, and upon conviction shall be punished accord- 
ingly. 

On promissory notes, non-negotiable notes, writ- 
ten obligations to pay money, assignment of salaries, 
wages, or other compensation, made, executed, deliv- 
ered, sold, transferred, or assigned in the State of Flor- 
ida, and for each renewal of the same on each $100 of 
the indebtedness or obligation evidenced thereby, 10c. 
Mortgages which incorporate the certificate of indebt- 
edness, not otherwise shown in separate instruments, 
are subject to the same tax at the same rate. . 

On deed, instruments, or writings, whereby any 
lands, tenements, or other realty or any interest there- 
in, shall be granted, assigned, transferred, or other- 
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wise conveyed to or vested in the purchaser or purchas- 
ers or any other person or persons, by his, her, or its 
direction, on each $100.00 of the consideration therefor, 
10c: Provided, that when the full amount of the con- 
sideration for the execition, assignment, transfer, or 
conveyance, is not shown in the face of such deed, in- 
strument, document, or writing, fhen in such event the 
tax shall be at the rate of 10c for each $100.00 or frac- 
tional part thereof of the consideration therefor. 

On proxies for voting at any election for officer or 
meeting for the transaction of business of any corpora- 
tion, except religious, education, charitable, fraternal, 
or literary societies, or public cemeteries, 10c each. 

On powers of attorney granting authority to do or 
perform some act for or in behalf of the grantor, which 
authority is not otherwise vested in the grantee, 10c. 

SECTION 2. That the administration of this Act 
shall be vested in the Comptroller of the State of Flor- 
ida, who shall prescribe suitable rules and regulations 
for the enforcement of the provisions thereof, and shall 
administer and enforce the taxes levied and imposed 
by this Act. He shall have power to enter upon the 
premises of any taxpayer, and to examine or cause to 
be examined by any agent or representative designated 
by him for that purpose, any books, papers, records, or 
memoranda bearing upon the amount of taxes payable, 
and to secure other information directly or indirectly 
concerned in the enforcement of this Act. Any person, 
firm or corporation subject to this tax, who shall by 
any practice or evasion make it difficult to enforce the 
provisions of this Act by inspection, or any person, 
form or corporation, agent or officer thereof, who shall, 
after demand by the Comptroller or any agent or rep- 
resentative designated by him for that purpose, refuse 
to allow full inspection of the premises or any part 
thereof, or any books, records, documents, or other 
instruments in any way relating to the liability of the 
tax payer for the tax herein imposed or shall hinder 
or in any wise delay or prevent such inspection, shall 
be guilty of a misdemeanor, and upon conviction shall 
be punished accordingly. 

Clerks of the Circuit Court shall report to the 
Comptroller the names and addresses of any and all 
individuals, firms or corporations, who shall fail to 
have affixed the required amount of stamps of any 
conveyance or taxable instrument or document which 
may be recorded in their respective offices; and any 
such Clerk who knowingly fails to report any such vio- 
lation within thirty days after recording of any taxable 
instrument or document, without such stamps, shall be 
deemed guilty of a misdemeanor and upon conviction 
punished accordingly. 

SECTION 3. The Comptroller of the State of Flor- 
ida shall cause to be prepared and distributed for the 
payment of the taxes prescribed in this Act, suitable 
stamps denoting the tax on the documents to which 
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same are required to be affixed, and shall prescribe 
such method for the affixing of said stamps as shall 
be necessary to carry out and comply with the intent 
and purpose of this Act. 

All revenue laws relating to the assessment and 
collection of taxes are hereby extended to and made 
a part of this Act, so far as applicable, for the pur- 
pose of collecting stamp taxes omitted through mistake 
or fraud from any instrument, document, paper, or 
writing names herein. 

SECTION 4. Whoever makes, signs, issues, or ac- 
cepts, or causes to be made, signed, issued, or accepted, 
any instrument, document or paper of any kind or de- 
scription whatsoever, without the full amount of the 
tax herein imposed thereon being fully paid, or who- 
ever makes use of any adhesive stamp to denote any tax 
imposed by this Act, without cancelling or obliterating 
such stamps as herein provided, shall be guilty of a 
misdemeanor, and upon conviction shall be punished 
accordingly. 

Whoever fraudulently cuts, tears, or removes from 
any vellum, parchment, paper, instrument, writing, or 
document, upon which any tax is imposed by this Act, 
any adhesive stamp used in pursuance of this Act, or 
fraudulently uses, joins, fixes, or places to, with, or 
upon any vellum, parchment, paper, instrument, writ- 
ing, or document, upon which any tax is imposed by 
this Act (1) any adhesive stamp which has been cut. 
torn, or removed from any other vellum, parchment. 
paper, instrument, writing, or document, upon which 
any tax is imposed by this Act, or (2) any adhesive 
stamp of insufficient value, or (3) any forged or coun- 
terfeited stamp; or whoever willfully removes or al- 
ters the cancellation or defacing marks of. or otherwise 
prepares any adhesive stamp with intent to use or 
cause the same to be used after it has already been 
used, or knowingly, or willfully buys, sells, offers, for 
sale, or gives away any such washed or restored stamp 
to any person for use, or knowingly uses the same, or 
whoever knowingly and without lawful excuse has in 
possession any washed, restored, or altered stamp 
which has been removed from any vellum, parchment. 


paper, instrument, writing, or document; or whoever. 


knowingly or willfully prepares, buys, sells, offers for 
sale, or has in his or its possession any counterfeit 
stamps, shall be guilty of a misdemeanor, and upon 
conviction shall be punished by fine of not less than 
Five Hundred ($500.09) Dollars, or imprisonment of 
not less than Twelve Months, or both at the discretion 
of the Court. 

SECTION 5. That whenever an adhesive stamp is 
used for denoting any tax imposed by this Act or doc- 
uments, the person using or affixing the same shall 
write or stamp or cause to be written or stamped there- 
on, the initials of his or its names, and the date upon 
which same is attached or used, sa that the same may 
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not again be used. Stamps shall be affixed in such man- 
ner that their removal will require continued applica- 
tion of steam or water; provided, that the Comptroller 
of Florida may prescribe such other method for the 
cancellation of such stamps as he may deem expedient. 

SECTION 6. All taxes collected under the pro- 
visions of this Act shall be paid into the State Treas- 
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ury to the credit of the General Revenue Fund of the 
State of Florida, to be used and expended for the pur- 
poses for which said General Revenue Fund was cre- 
ated and exists by law. 

SECTION 7. All laws and parts of laws in con- 
flict with the provisions of this Act are hereby re- 
pealed. 
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